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Executive summary

This report explores the experience and evidence on regulation and its impact on performance from seven sectors, and aims to identify lessons of relevance to the current and future design of healthcare regulation.   It has seven main conclusions:

· Regulation works – in the sense that regulatory agencies can and do drive changes in the behaviour and performance of regulated organisations through their regulatory regime, and there is ample evidence to that effect.    However, there is potential for regulatory agencies to do harm as well as good, and a detailed prospective analysis of the likely impact of the regulatory regime needs to be matched by a retrospective evaluation of its effects, with especial attention to unintended or indirect consequences.

· The nature of the regulatory arrangements in any sector – the combination of the regulatory agency, its regulatory regime, and the regulated organisations – can be assessed, analysed and compared, using a framework such as that developed for this report.   Doing so may have important practical benefits, because it can promote understanding of how and why regulation will work and make the transfer of learning from sector to sector more possible.
· There is an important place for theories of regulation and organisational behaviour in designing systems of regulation.   Those theories can be used to explain how and why different regulatory interventions work, and to encourage reflection about the choices made in regulatory design.   Regulators need to articulate their own “programme theories” – the underlying rationales for regulatory policies and strategies and the design of regulatory regimes – more clearly and be more prepared to examine whether those theories are supported empirically.

· Understanding the place of regulation – alongside a range of other influences on the performance of organisations – and its interaction with other factors such as competition and innovation behaviours is important.  Key stakeholders like governments, professional organisations, consumer groups and regulated organisations themselves all play a part in shaping systems of regulation.  Simplistic assumptions about their behaviours, and the extent to which they conform to rationalist economic assumptions, should be challenged. 

· Understanding the behaviour of regulated organisations – their cultures, capacities, structure, motivations and responses – is essential to effective regulation.   Universalist assumptions about regulated organisations should be challenged, and the importance of regulation to the institutional dynamics of organisations should be recognised.  It should be noted that regulatory expectations of organisations are, to some degree, self-fulfilling.

· Systems of regulation need to be tailored to the nature of the regulatory task or mission, and so they will vary from sector to sector, but some common principles or characteristics of “good regulation” can be identified.  Three features – discussed in more detail in the report – stand out.  First, the creation of balanced or stakeholder models of regulatory agency governance which provide autonomy with accountability, and ensure no one stakeholder’s interests (including government) predominate.  Second, the use of responsive regulatory regimes which are highly contingent on and adaptable to the behaviour and performance of regulated organisations.  Third, the incorporation of evaluation into regulatory systems and processes, so that the impact of regulatory interventions is well understood and the results of evaluation can be used to improve those regulatory arrangements.
· Across the sectors reviewed, a number of trends in the development of regulation can be identified.  These include the increasing use of self-assessment by regulated organisations and other forms of what is sometimes called enforced self-regulation; the introduction of proportionate, responsive or targeted approaches to regulation which make the regulatory regime more contingent on organisational performance or response; the reduced reliance on inspections or visits as a mechanism for regulation, and the move away from seeing regulation as largely or even wholly concerned with inspection; the move towards having larger regulatory agencies both to reduce the scope for regulatory duplication and fragmentation and to achieve economies of scale in the regulatory agency itself; and a move towards focusing regulation more on service outcomes of some form, rather than on measures of service delivery that are mainly concerned with structures or processes.

For the future, there would be substantial value for regulatory agencies in doing more to share ideas and innovations in regulation across the regulatory community, and to analyse and compare regulatory performance more explicitly in terms which allow them to demonstrate more clearly to their stakeholders the impact – in broad terms – of regulation.
1.
About the study: aims and methods

1.1
Aims of the study

The overall purpose of this study was to undertake a systematically conducted and theoretically-founded review of the literature on the impact of regulation, audit and inspection on the performance of healthcare provision for the Healthcare Commission.   It had three main aims:

· To map the relevant literature and to establish the feasibility of undertaking the full review, by identifying what relevant literature exists on the use of regulation in a range of settings, both in the UK and internationally

· To develop a review framework – mapping out the theoretical and conceptual territory and articulating the “programme theories” (Pawson and Tilley 1997) of regulation, audit and inspection, to produce a framework into which literature retrieved could be fitted and analysed.

· To populate that framework with evidence, identifying common themes and findings or divergent, testing and verifying theoretical assumptions, and bringing the evidence on the impact of regulation together into a form which is understandable to and useful to a policymaker and manager audience.

The study was explicitly intersectoral in aim and design – intended to draw together the literature on regulation, audit and inspection from a range of sectors and to identify lessons from regulatory research and experience in other sectors which was relevant to the healthcare sector.

1.2
Choice of sectors for review

We identified seven sectors for review, in discussion with the Healthcare Commission, based upon our early searches of the relevant literature.   The choice of these sectors was pragmatic, based on three main criteria.  Firstly, we chose sectors where we thought there was a substantial body of experience and literature on regulation, either in the UK or internationally.  Secondly, we chose sectors concerned with the provision of a range of public or private services, where there were arguably analogies or useful comparisons to be made with the healthcare sector.   Thirdly, we chose sectors where we though there were a wide variety of regulatory arrangements and regimes in place, so that we would have the opportunity to compare and contrast different approaches.  The seven sectors chosen were healthcare; social care; education; housing; criminal justice; environmental protection/health; and workplace health and safety.

1.3
Scoping and reviewing the literature

First, we searched a wide range of databases for publications concerned with the use of theories, models, frameworks and evaluation methods in relation to regulation, audit and inspection.  Our aim was to develop a clear theoretical framework for the review, which would provide a comprehensive and robust typology of regulatory regimes, approaches and interventions and make explicit the programme theories or theories-in-use which underlie those regulatory activities.   The purpose of this framework, set out in chapter 2, is highly practical – it is to provide a structure to organise and present our findings on the impact of regulation on performance, and to enable us to link findings from studies undertaken in different sectoral and organisational contexts.

Second, we searched a selection of databases for publications concerned with the design and impact of regulation on organisational performance in our seven main sectoral areas: healthcare; social care; education; housing; criminal justice; environmental protection/health; and workplace health and safety.  Our aim in these searches was to identify a relevant literature and to use the framework already developed to undertake a structured analysis of the systems for regulation in each sector, their impact, and the lessons from regulatory research and experience.

The results of these searches are summarised in table 1.1 below and are described in more detail in our interim report.   It can be seen that while the search strategies identified a large volume of potentially relevant literature, the imperfect nature of the search process meant many items were identified which were of limited or no relevance to the review.   In practice, the “yield” of these searches tended to be quite low.  Our approach to this problem was to review all the titles and abstracts of items and categorise them according to their likely relevance.  We then set about retrieving and analysing the core materials which are clearly or highly relevant first, and only extended retrieval where it was necessary to do so because we judged that  “theoretical saturation” was not achieved.  We also used the citation lists and bibliographies of relevant materials to identify and retrieve further publications, not found by our original searches.

Table 1.1.  Searches for relevant literature on regulation.

	Search
	Items identified

	Regulation theories, models, frameworks and evaluation
	1127 items retrieved 

	Regulation in healthcare


	546 items retrieved

	Regulation in social care


	885 items retrieved

	Regulation in education


	791 items retrieved

	Regulation in housing


	121 items retrieved

	Regulation in criminal justice


	461 items retrieved

	Regulation in environmental protection/environmental health
	723 items retrieved

	Regulation in health and safety, occupational health
	511 items retrieved


1.4
Structure of the report

This report is divided into three main sections:

· Chapter 2 develops and explains the framework we have used to analyse regulatory design and impact in our cross sectoral reviews of regulation.  It provides a brief overview of relevant regulatory theory, and then outlines the five main components of the framework we developed.

· Chapters 3 to 9 provide structured, sectoral analyses of regulation in healthcare; social care; education; housing; criminal justice; environmental protection/health; and workplace health and safety.   In each chapter, the same structure is used to facilitate comparison, and we use tables to summarise regulatory arrangements.   Data for these analyses was taken from the literature searched as described above in 2005 and 2006, and generally relates to the state of arrangements at that time, though where major changes have ensued in 2006 and 2007 (for example, in criminal justice) they have been noted.  Each chapter concludes with a summary of key lessons for regulation which we have identified from the sectoral review.

· Chapter 10 summarises the lessons for regulatory design from our sectoral reviews, again using the five main headings from our analytic framework.  It draws together the conclusions from chapters 3 to 9 and explores their relevant to the future design and development of healthcare regulation.

Each chapter concludes with a bibliography, which lists the relevant literature used and/or referred to in researching and writing that chapter.
2.
Regulation: theories, concepts and frameworks

This chapter explores the theoretical and policy literature on regulation, with two main purposes.  Firstly, it sets out to produce a coherent, concise synthesis of what is a highly diverse, complex and multidisciplinary literature, aimed at helping to define more clearly what we mean by regulation, and why and how we use regulation in society.   Secondly, it develops a framework for analysing and comparing systems of regulation, which is used in this report to structure our subsequent analyses of regulation in a number of sectors, and is also intended to be useful to others in future regulatory design, analysis and evaluation, and in identifying and transferring learning about regulation internationally and intersectorally.

2.1.
Setting the context: defining regulation

It helps to be clear about what we are talking about – what regulation is (and what it is not).  A useful definition is that regulation is “sustained and focused control exercised by a public agency over activities which are valued by a community” (Selznick 1985).   Regulation has three key characteristics:

· A public interest purpose which usually means that regulation is meant to protect or serve the interests of the public or the community.  What that means in practice can be much contested, but it commonly involves policy goals like protecting consumers, assuring access or supply, keeping costs down, and making powerful producer organisations more accountable.  The purpose of regulation is discussed in more detail later.

· A regulatory agency which is given the job of exercising control over a set of regulated activities or organisations.   The type and nature of the organisation can vary, but the key point is that we give this organisation the job of exercising control on behalf of society, rather than for example passing laws that would allow individuals to exercise control for themselves.  It is also important to note that the regulator is quite separate from any management hierarchy – it does not own, direct or manage the regulated organisations, but does hold them to account.  

· Formal regulatory powers and processes given to the regulatory agency to do its job, which are usually based in law, but may also rely on the position and authority of the regulator and its ability to exercise influence without legal force.

A distinction is sometimes drawn between economic and social regulation – the former often used as a term for a distinct subset of regulatory interventions concerned for example with controlling market entry and exit, assuring financial viability and stability, setting prices or tariffs, controlling profits, or overseeing investment and capital development, while the latter refers more broadly to the regulation of a wide range of dimensions of organisational performance, efficiency and effectiveness (Bolotin and DeSario 1985; Lave 1981).  While some regulators deal with both economic and social regulation, others have remits focused in one or the other area, and in this report we have brought both together in our analysis.

The terms regulation and inspection are sometimes used interchangeably, and are often defined or applied differently in different countries or sectors.  Many organisations which fit the definition of a regulatory agency set out above are called inspectorates (some are commissions, agencies or executives – and remarkably few have the term “regulation” in their title).  In this report, we have followed existing academic convention, established in a literature in many countries which stretches back to the 1950s.   Regulation is the field of study as defined above; inspection is a process which sometimes (but not always) forms part of the armoury of a regulatory agency – indeed we explore in some depth the content and processes of the regulatory regime of which inspection forms a part later in this chapter.  For the sake of consistency, we stick to these definitions in our chapters on different sectors, although we try to acknowledge and fairly represent differences in terminology where we are aware of them.

Regulation is just one of many tools that government has to incorporate into its “performance regime” for public organisations (Talbot et al 2005), alongside direct performance management, the use and publication of performance indicators, competition and contestability, democratic scrutiny, judicial review, and so on.  However, recent years have seen a huge growth in the use of regulation in public services in many countries (Hood et al 1999).  Governments have moved away from owning and directly controlling things like major utilities and public services, and towards exercising control through regulation instead (Majone 1994), while despite much rhetoric about deregulation, the reach and extent of regulation in the for-profit sector has grown in the UK and internationally (Hampton 2005; Braithwaite and Drahos 2000).

This growth of regulation has in turn led to an increasing focus among policymakers on the effectiveness of regulatory arrangements, and a questioning of the value gained from the investment in regulation alongside concerns that regulation may have many adverse effects such as constraining innovation, hampering competition and competitiveness, protecting service providers rather than consumers, and increasing government intervention unnecessarily (Hampton 2005).    While empirical research on the effects of regulation, the design of regulatory regimes and the evaluation of the impact of regulation on organisational performance has remained scarce (Byatt and Lyons 2001; Walshe and Shortell 2004) there have been a series of efforts by government to identify and specify the characteristics of “good regulation” (Better Regulation Taskforce 1998, 2005; Better Regulation Commission 2005).   The government has set out a set of ten principles which it expects to govern the regulation of public services (OPSR 2003).

2.2
Some theoretical perspectives on regulation

There is an extensive literature which tries to bring wider theory from economics, political science, law and management to bear on regulation.  Making sense of that literature is challenging, but we would identify a number of key ideas which have – explicitly or implicitly – shaped thinking about the nature, form and purpose of regulation (McCraw 1984; Croley 1998; Uche 2001).

Firstly, public choice theory, based on neoclassical economics, applies its fundamental ideas  about rationality and self-interest to organisations and institutions (Posner 1974).  It argues, simply, that regulators, regulated organisations, politicians and others trade in power, influence and control, and that regulation is usually shaped by this “market” in ways that mean it usually ends up serving the interests of regulated organisations.    From this perspective, there is often deep scepticism about the reasons for introducing regulation, about the rationale for a public interest purpose in regulation, and about the likelihood of regulation “working”.   It is pointed out that in any system of regulation, the group with the most concentrated interest in the regulatory process is the producers or the organisations being regulated, and so they therefore tend to predominate over time, and to shape the system of regulation to their own ends.   Public choice theorists, in short, think open market competition is usually preferable to regulation, that problems of market failure will often resolve spontaneously rather than needing regulatory intervention, and that regulation leads almost inevitably to regulatory capture, and to anti-competitive behaviours such as barriers to market entry and the suppression of competition  through cartels.  Public choice theorists are regulatory sceptics, and ideas of regulatory capture and the regulatory life cycle owe much to this school of thought.  This school of thought has many critics who argue that it is crude and simplistic in its assumptions about motivation and behaviour, and not supported by empirical evidence (Tiemstra 1992; Caudill and Kaserman 1993)

Public interest or interest group theory takes a more neutral view of the place of regulation, seeing it as a mechanism through which the different expectations and demands of different interest groups are played out, and by which the relative advantage or influence of those interest groups can be adjusted.    From this perspective, what matters most is how systems of regulation both take account of the range and nature of interest groups (provider organisations, consumer groups, payors/funders, professional associations, government, and so on) and how they act to shape the process by which the aims of different interest groups are reconciled.   Public interest theory suggests that while regulation can be captured by powerful interest groups (not just regulated organisations, but government or consumers in some circumstances), the mechanisms for making regulation accountable to stakeholders in wider society, and the regulatory processes through which issues like standards, compliance and enforcement take place are fundamentally negotiations between these interest groups (Berry 1982; Laffont and Tirole 1991).

Institutional theory brings a more organisationally led perspective to the discussion of regulation, by considering the behaviour of regulatory bodies and regulated organisations as institutions.   It argues that it is probably simplistic to think of regulated organisations as a homogeneous group with shared interests – they often vary greatly in scale, scope and purpose and will have different and competing sets of interests, while also having some common ground.   It points out that the same heterogeneity plays out within organisations – they are rarely homogeneous entities, and their internal structures, governance arrangements, culture and decision making processes both shape their response to regulation and are shaped by regulation.   Theories about organisations (for example, concerning competitive strategy and how firms gain competitive advantage; or concerning organisations’ interaction with their external environment) are brought to bear (Sproull 1981; Kling 1988; Alexander and Scott 1984;.  Cole and Summers 1981; Cook et al 1983; Shaffer 1995)

Principal agent theory concerns the relationship between one entity (the principal) and another (the agent) when the principal directs the agent’s activities in some way – either through a contractual relationship, or a legislative one.  It has been used both to describe and analyse the relationship between regulatory bodies and regulated organisations, and to explore the relationship between government and the regulatory bodies it creates.    The main concern is how to deal with the asymmetry of the relationship – while the principal has certain powers, the agent usually has more information, more resources, and more reason to invest effort in securing advantage in the relationship.   Principal agent theory helps to explain how regulators, with their limited resources in comparison with the organisations they regulate, can design systems of regulation to deal with the principal-agent problem (Wilkins and Hunt 1995; Gerber and Teske 2000).

Game theory can be seen as encompassing these issues of principal-agency, because it deals with decision-making in environments where various players (individuals or organisations) interact, and where the costs and benefits of different decisions are not known or fixed but depend on the choices and decisions of other players.    Game theory is used in modelling the behaviours that result in given situations, often iteratively to explore how behaviours change through interaction, and whether there are optimal or equilibrium strategies for individual players.  Game theory’s main application to regulation has been in modelling the interaction between regulatory bodies and regulated organisations, to predict how those organisations will respond to different regulatory strategies and interventions, and to explore whether optimal regulatory strategies can be identified (Ayres and Braithwaite 1992)

In summary, each of these theoretical perspectives offers at least some ideas about how and why regulation may work, and what those responsible for designing systems of regulation should aim to do.  Table 2.1 below summarises some of those theoretical lessons and implications.

Table 2.1.  Theoretical perspectives and lessons for regulation

	Theory


	Some lessons or implications for regulation

	Public choice theory
	Regulate sparingly and as a last resort, and prefer alternative strategies to regulation.   When it is needed, aim for minimally intrusive regulation which can be withdrawn once normal market mechanisms come into play.   Be aware of and guard against the risks of regulatory capture.



	Interest group theory
	Pay more attention to the governance of regulation, the accountability of regulators, and the relationships between stakeholders in regulation than to the specifics of the regulatory regime.   Design regulatory regime to achieve intended shifts in the influence of key interest groups, and where necessary to empower some groups.



	Institutional theory
	Recognise the importance of organisations’ awareness and understanding of the purposes and process of regulation to their response to it.   Explore likely organisational responses to regulatory interventions and consider potential adverse effects.  Analyse the wider external environment for organisations and see the regulatory regime as working alongside other external influences and competitive pressures.  



	Principal agent theory
	Consider the imbalance in resources, information and attention between the regulator and regulated organisations, and design the regulatory regime to make performance measurement objective and transparent and to achieve maximal impact with limited regulatory resources.



	Game theory
	Understand both the regulatory regime and the behaviours it elicits from regulated organisations more fully, and design it to allow for a “win-win” equilibrium in which positive and desired behaviours on the part of regulated organisations are recognised and rewarded by the regulator.




These theories underlie a number of common ideas about how regulation works.  Perhaps the most ubiquitous of these is the idea of regulatory capture which is often used as a shorthand for suggesting that most or all attempts at regulation end up in serving not the public interests but the interests of the powerful corporations and institutions who are being regulated, and who find ways to subvert and co-opt the regulatory process to their own purposes.   The experience of the regulation of civil aviation and transportation in the USA is often cited to demonstrate the risks (or even the inevitability) of such capture (Breyer 1982).  But ideas of regulatory capture are founded in the scepticism of the public choice theorists – and other ideas such as public interest theory suggest a more nuanced and sophisticated analysis of the circumstances in which one stakeholder group can secure control of regulation, and how this can be avoided,

Secondly, proponents of the linked concept of the regulatory life cycle suggest that the development of regulation often follows a common path or cycle, from its initiation in response to perceived problems of performance failure; through a period of regulatory growth as the regulatory regime is designed and implemented and organisations respond to the regulatory environment; to a period of regulatory maturity, in which relationships and systems become relatively mature and often somewhat static; and finally to a process of regulatory decline in which the problems of regulatory failure become apparent, and eventually the regulatory arrangements are reformed or revised.  Thinking about this regulatory cycle clearly owes something to public interest theory, though it is not clear that all regulatory agencies either progress towards decline inevitably or even settle into a period of maturity (Tiemstra 1992: Berry 1982).

Thirdly, the concept of smart or responsive regulation suggests that regulators, rather than using universal or uniform regulatory interventions should design their regulatory approach and regime to be highly responsive to or contingent on the behaviour of individual regulated organisations, and is founded on both institutional theory and game theory.   The latter is often used to argue that the most effective regulatory strategy is that of the “benign big gun” – a regulatory which has conciliatory and collaborative relations with regulated organisations as long as they strive for compliance, but which is capable of adopting a more aggressive and punitive regulatory stance on the (generally rare) occasions when it is needed to drive enforcement (Ayres and Braithwaite 1992; Gunningham 1996).

Finally, theories have little inherent value if they are not connected to an empirical reality, and it has already been noted that systems of regulation are often not evaluated properly or in terms which set their performance in a wider theoretical context (Byatt and Lyons 2001; Walshe and Shortell 2004; SQW 2005).  Lave (1981) highlights the importance of quantitative analysis of regulatory regimes and decision making, and the interaction between theories (which provide an explanation of what might be happening and act as the foundation for evaluation hypotheses) and quantitative research which allows regulators and others to examine and test the functioning of regulatory interventions against those hypotheses.

2.3
A framework for analysing and comparing regulation

There is a large literature on the development of regulation – both in general terms, and in a wide range of sectors or business areas.  Making sense of that literature, and comparing the way that regulation works in different countries or settings can be difficult.  The framework set out in table 2.2 below can be helpful in analysing and comparing approaches to regulation (Walshe and Shortell 2004; Walshe 2003).  It identifies four components or dimensions of the regulatory environment – the purposes or objectives of regulation; the nature of the regulatory agency; the range and nature of the regulated activities or organisations; and the regulatory regime.

Table 2.2.  Framework for analysing regulation.

	Component
	Description



	Policy purpose and objectives
	Often not clearly defined, but commonly centred around three main purposes – improving the performance of regulated organisations, making organisations more accountable for what they do, and providing information about regulated organisations that others can use in making decisions.  These regulatory purposes may interact or conflict, meaning the regulator has to prioritise or trade off one purpose against another.

	Regulatory body or agency
	Its nature, legal form, powers, funding and governance arrangements.  For example, it may be a statutory body with clearly defined legal powers and a remit based in law, or it may be a voluntary agency mandated primarily by the organisations it regulates.  It may be funded by government, or through fees paid by regulated organisations.  It may be held accountable by elected politicians through government, or it may have a board and governance structure independent of government but led by other stakeholders in the regulated industry.

	Range, scope and nature of regulated organisations and activities
	Aspects such as the number, size, and heterogeneity or homogeneity of the regulated organisations, and the extent or scope of regulatory oversight both horizontally (across organisations) and vertically (within organisations, across functions or processes).

	Regulatory regime
	The activities and processes which make up the work of the regulator.  It is conventionally divided into three areas – direction, detection and enforcement – but it is fundamentally shaped by the regulatory agency’s philosophy or paradigm of regulation.  Underlying the regulatory regime is an implicit set of “programme theories” about the behaviour, motivations and concepts of regulated organisations.


Each of these four dimensions is discussed in more detail in the next four sections of this chapter.  They are clearly interconnected – one would expect the policy purpose or objectives of regulation to shape the form and nature of the regulatory agency, and it would be hoped that knowledge about both the policy purposes and the nature and characteristics of regulated organisations would shape the regulatory regime.

2.4
Policy purpose and objectives

Classically, economists argue that regulation is a response to conditions of market failure, in which competitiveness and other market pressures cease to bear down on producers and suppliers and to provide a proper stimulus for improvement (Ogus 1994).   For example, regulation may be needed in a monopoly or monopsony, or when there is information asymmetry, or where goods and services are funded by a third party, or in other circumstances of market failure.    In contrast, social policy theorists are more likely to conceive of regulation as a mechanism through which a wide range of social goals may be achieved, such as ensuring equity of access to services, or protecting the interests of disadvantaged groups, or promoting social integration.  Political scientists often describe regulation more in terms of its political purposes – for example, increasing political control over sectors or services, distancing government directly from unpopular or difficult problems and issues, or demonstrating government action in response to public concern about a serious performance failure.

It is clear that regulation serves purposes which are both symbolic and functional in nature.    Symbolic purposes are those which serve the needs of one or more interest groups, but are unlikely to materially affect the activities being regulated.  For example, regulation introduced to bolster public confidence, or to demonstrate government is taking action on an issue is largely symbolic in nature.   The three main functional purposes of regulation are:

· Improving performance – making regulated activities more efficient or effective, or raising their quality or standard, in ways that would otherwise not have been achieved through other means.  This may be realised through improvements across all regulated organisations, or by focusing on poorly performing organisations

· Making regulated organisations more accountable – changing the relationship between regulated organisations and other interest groups to enhance their accountability, particularly to consumers or users but also more widely to society.  The regulator may both depend on some of these groups to promote regulatory compliance and use the regulatory regime to empower interest groups (both externally to the regulated organisation and within the organisation).

· Providing information  - about the performance of regulated activities to a range of interest groups or stakeholders, which they can then use to their own ends.  While this might be seen as part of the two functions above (since information provision may lead to improved performance, and is likely to be used to make organisations more accountable) it is a distinctive purpose in itself, linked directly to the problems of information asymmetry reviewed earlier.

But in practice, the purposes of regulation are often less clear cut.  Explicit statements of purpose for regulatory bodies tend to focus on performance improvement, or to give the regulator a broad remit to concern itself with efficiency and effectiveness across the whole range of activities of regulated organisations.   However, regulators are constantly engaged in trading off one or more purpose against another, and in negotiating the priority attached to particular objectives with regulated organisations and other stakeholders.  For example, a regulator may be concerned to improve the quality of service, and to drive down costs to consumers, and to ensure the financial viability and security of continued provision, and has to decide how to balance these different and competing goals.

Once the goals of regulation are set, regulators also have to decide how actively or forcefully they will be pursued – what standard or degree of compliance will be sought from organisations.  For example, while improving quality may be an important goal for regulation, the regulator may choose to adopt a protective, assurance-oriented goal, aimed at ensuring that all providers meet certain minimal standards of quality; or it may adopt a more developmental, improvement-oriented goal, aimed at ensuring that all providers improve quality and that they strive towards demanding, maximal standards of quality.  In other areas too – such as financial viability and management, or consumer involvement – the broad objectives of regulation have to be translated into more concrete aims which represent a negotiated compromise with stakeholders, including regulated organisations. 

The interaction between regulatory purposes and objectives and other influences or factors which bear on the performance and behaviour of regulated organisations is also important.   Regulation is just one part of the external environment for regulated organisations, and a range of other influences such as competitive market pressures, legislative requirements, consumer and user expectations, etc interact with the aims of regulation.   Regulators may seek to align their regulatory purposes with these other influences in order to maximise their effect, and must certainly consider carefully the implications if regulatory objectives conflict directly with other powerful influences .

2.5
Regulatory agencies: form and accountability

Our definition of regulation used earlier is centred on the existence of a regulator – an entity to which government or society entrusts the responsibility for regulating certain activities on our behalf.    In so doing, it is clear that the form, nature and accountability of that regulatory agency are important parts of the overall regulatory design.  Regulation is generally established by government, usually through legislation, but that does not mean that the regulatory agency is necessarily part of government.  Indeed, three main models of organisational form can be identified as table 2.3 shows.

Table 2.3.  Regulatory agency legal forms

	Legal form
	Description
	Example



	Part of a government department
	Integrated into the staff of a central government department without a separate statutory existence (though a post such as chief inspector can be established in legislation)
	HM Inspectorate of Constabulary

	A quasi-autonomous government body
	A non-departmental public body, non-ministerial department, executive agency, or NHS statutory body – at arms length from but accountable to government.
	Healthcare Commission, Housing Corporation, OFSTED

	An independent public body
	An independent statutory authority established by legislation which sets out its powers and duties and other arrangements, not accountable directly to government though accountable to parliament.
	General Medical Council


The legal form adopted for the regulatory agency shapes three other key characteristics – its statutory powers and authority; its resourcing; and its governance structures.  It is also fundamental to the relationship which the regulatory agency has with government, and its accountability arrangements.  

Firstly, the regulatory agency may have a wide range of statutory powers set out in legislation, which can be used to control or influence regulated organisations.  These powers can be exercised directly (for example, through licensing or delicensing an organisation); or indirectly via the courts (levying fines for non-compliance) or indirectly via government (recommending a course of action to ministers who have broad statutory powers to enforce action).    In broad terms, the greater the range of powers available to the regulator, and the more it controls or can direct those powers itself, the more capable it is likely to be of securing regulatory compliance.

Secondly, the regulatory agency may be resourced directly by government, or through fees or charges levied on regulated organisations, or by a combination of government grant and fee income.   The total level of regulatory resources needs to be seen both in the context of the overall size of the sector being regulated and the number of organisations with which the regulator has to deal.

Thirdly, the regulatory agency needs some kind of governance structure through which it makes decisions.  Two broad models exist.  One is the regulator as individual, in which a person holds the post of chief inspector or regulator, and the statutory powers and responsibilities of the regulator are essentially vested in him or her.  There is sometimes limited external oversight, but on the whole the regulator and his or her leadership team set the regulatory agenda.  The other model is of the regulator as organisation, in which there is a board of non-executive members or commissioners, a chair of that board, and an appointments process for selecting and removing board members.  The latter model accords more closely with guidance on good practice in corporate governance in both the public and private sector.

These characteristics of the regulatory agency are not independent, as table 2.4 below suggests.  In broad terms, independent regulators tend to be self-funded through fees charged to regulated organisations, to exercise their statutory powers directly, and to have governance structures which make them accountable to stakeholders (including to regulated organisations); in contrast, regulators which are part of government are usually funded by government, rely on government for the exercise of any powers,  and have governance structures which reinforce their dependence on government.

Table 2.4.   regulatory agency powers, resourcing and governance

	Legal form


	Regulatory powers
	Resourcing
	Governance

	Part of a government department
	Publishes reports and makes recommendations to government which may or may not be taken up
	Funded as part of the budget of the host department; staff employed by government.
	Chief inspector or regulator appointed by government

	A quasi-autonomous government body
	Some direct statutory powers but mainly works by making recommendations to government 
	Funded either/both by government grant and income from regulated organisations
	Chair and board/commissioners appointed by government

	An independent public body
	Direct powers in legislation over regulated organisations, overseen by courts and subject to judicial review
	Funded by fees levied on regulated organisations
	Governing council or board appointed by membership or by stakeholder groups 


This comparison leads naturally to the consideration of how the accountability of regulatory agencies is organised, to make them and the system of regulation accountable to a range of stakeholders in the regulatory process, including (but not limited to) government.   Their governance, funding and statutory powers in part determine both to whom the regulator is accountable and how that accountability works in theory and in practice.  For example, a regulator funded wholly by government, which exercises its powers through a government department, and whose board is appointed by ministers, is likely to be accountable primarily to government – and not to other important stakeholders.  Similarly, a regulator which is funded by fees from regulated organisations and which has a board which is largely elected from among a membership of regulated organisations is likely to be accountable primarily to those organisations – and not to users, consumers, and other groups.  In many circumstances, a predominant accountability to one stakeholder or another is likely to be seen as unhelpful, and may lead to or give the appearance of regulatory capture. In short, the systems of regulatory accountability, and particularly the way they balance and integrate different interest groups or stakeholder interests, are the primary defence against regulatory capture.

 Regulation inherently involves the delegation of responsibility for oversight over the regulated activities from government and society to the regulator – and some necessary degree of independence and insulation from political control is therefore required. If the accountability arrangements are too tightly drawn, the regulator will have little freedom of action or discretion in what it does, and a cautious, risk averse style of regulation is likely to result.  However, if the regulator is not made properly accountable, there is a risk that the regulator’s self-interest predominates (in, for example, expanding the scope of regulation), or that the regulator is susceptible to capture by one or more powerful stakeholder groups.   

Legislators and governments may be reluctant to provide regulatory agencies with guarantees of independence in statute, and may be more inclined to seek to retain a high degree of control (or opportunities for control).     Alternatively, they can embed other accountability mechanisms by giving some powers of oversight over the regulatory agency to another agency (such as the National Audit Office in the UK), or requiring the regulatory agency to subject all regulatory changes to a system of review or impact analysis, or by imposing a regulatory budget or limit on the numbers of regulatory actions which constrains the scope of regulation.

2.6
Regulated organisations

It has been common to describe regulatory agencies’ overall philosophies or paradigms of regulation on a spectrum from “compliance” to “deterrence”.  In this model, compliance regulation is founded on a belief that most regulated organisations want to co-operate and comply, and that when they do not, the best strategy for securing improvements in performance is to guide, help and support them.  Deterrence regulation is founded on a belief that most regulated organisations will prioritise their own material self-interest over the requirements of the regulator, and that because that self-interest (in profit, or market share, or cost-minimisation for example) is strong, the regulator needs to be very forceful and directive both in setting out its expectations and in taking action against organisations which do not comply.   Increasingly, the ideas of responsive regulation have taken hold – which essentially argue that regulated organisations are heterogeneous and regulators need to have both deterrence and compliance strategies available to them within the regulatory regime so that they can deal effectively both with those who are compliant and those who are not.   The deterrence/compliance model and the ideas of responsive regulation have considerable intuitive appeal, but they are a somewhat simplistic representation of how regulated organisations behave, and how they interact with regulators.   

A more sophisticated analysis suggests that the scope, number, size, scale and nature of the organisations and activities being regulated are fundamental considerations in the design of regulatory arrangements, because they affect the nature of the relationship between the regulator and regulated organisations, the feasibility and implementation characteristics of regulatory interventions and regimes, and the organisational behaviour or response that regulated organisations are likely to exhibit.   In broad terms, regulators who deal with a clearly defined regulatory scope and interact with small numbers of relatively homogeneous, large scale organisations find it easier to establish a stable and effective regulatory regime than those who have a broad or ambiguous scope, and deal with large numbers of heterogeneous organisations.

The scope of regulation can be defined in terms of the range of organisations being regulated or the range of activities undertaken by those organisations which are regulated, or both.   For some regulators, the range of organisations regulated is explicitly defined – all NHS trusts, or local authorities, or water companies, or insurers, or whatever.   In these cases, the regulator often has a broad remit to regulate most or all of the activities of those organisations, in terms of their efficiency, effectiveness, quality of service, and value for money.   For other regulators, the set of activities to be regulated are defined – the provision of social housing, or safety in the workplace, or the protection of the environment, or data protection.  In these cases, the range of organisations regulated may not be clearly specified, as the regulator may have oversight over any organisations which undertake the regulated activities.  For example, any organisation, private or public, for profit or not, which collects and uses personal data on computer may find itself subject to oversight by a regulator for data protection.  Clearly, the regulatory task is often simpler when the scope of regulation is defined in organisational terms, as it is then usually easier for the regulatory agency to identify the organisations with which it must interact. 

The number and size of regulated organisations are fundamental determinants of the nature of the regulatory arrangements.  When a regulator deals with small numbers of organisations, it is more able to develop a longitudinal understanding of and relationship with each regulated organisation in which informal, interpersonal interactions are often quite important, but if it deals with large number of organisations it is more likely to have a transactional, routinised and more formal approach to dealing with regulated organisations and a limited knowledge of all but a few organisations.   Large organisations are more likely to have the resources and capacity to prepare for and respond to regulatory interventions and interactions – they may have dedicated regulatory compliance staff whose job it is to understand the regulatory regime, and can spread the costs of regulatory interactions across a broader business base.  This may make them more able to comply with regulatory requirements (or, indeed, more able to find ways to avoid or subvert them).  In contrast, small organisations are likely to be less knowledgeable about regulatory requirements and to find it more difficult to make capacity to respond to regulatory interactions.    Compliance failures may be more a result of this lack of capacity than any deliberate intent.  For these reasons, regulation may have the effect of giving some advantages of scale to larger organisations, and even promoting consolidation among regulated organisations or encouraging small organisations to exit the regulated area.

The nature of regulated organisations is also an important consideration in designing the system of regulation.   For example, organisations with a strong social mission such as public or non-profit entities may be more receptive to regulatory requirements than those with a primarily commercial mission, especially if aspects of that commercial mission or of the competitive marketplace conflict with the aims of regulation.  Organisations with a clear hierarchical management structure may be more capable of centralising control over regulatory requirements and driving compliance, while those with flatter or less clear hierarchies (such as professionally-dominated organisations) may find the internal task of securing compliance more difficult.

These four characteristics of regulated organisations are set out in table 2.5 below, with some brief example descriptions.  Of course, often a regulator is faced with regulating a range of organisations on any or all of these dimensions, and the heterogeneity of regulated organisations is itself an important consideration in the design of regulatory arrangements.  For example, a regulator may be regulating both small and large organisations, or non-profits and commercial for-profit companies.   

Table 2.5.   Characteristics of regulated organisations or activities

	Scope of regulation
	Organisation-focused – easier to identify subjects of regulation, but may have a broad remit to cover all aspects of performance
	Activity-focused – defined terms or areas of responsibility, but may cover a wide range and large number of organisations

	Number of regulated organisations
	Small number of organisations means regulator can establish deeper, longitudinal relationship with each regulated organisation and gain greater knowledge about them
	Large number of organisations means regulator must have a more formal and transactional relationship and has much less knowledge about individual organisations

	Size of regulated organisations
	Large regulated organisations have greater capacity to understand and respond to regulatory requirements
	Small regulated organisations have less capacity to understand and respond to regulatory requirements

	Nature of organisations
	Not for profit organisations with a strong social mission or purpose aligned with the aims of regulation may be naturally compliant with and supportive of regulation
	For profit organisations with a strong entrepreneurial drive and competitive pressures not aligned with aims of regulation may be more resistant to or hostile to regulation


These characteristics of regulated organisations affect the relationship which the regulatory agency has with regulated organisations; and the organisational responses or behaviours evoked by regulation from those organisations by regulation. 

The regulatory relationship can be described in terms both of the degree of interaction and the nature of that interaction – some have used the term “regulatory distance” to describe the relationship.   When there is little or no interaction between the regulator and a regulated organisation, they have a distant and relatively formal relationship with limited knowledge or personal understanding on either side, and no development of a longitudinal understanding or informal engagement on either side.  In contrast, when the regulator and the regulated organisation interact frequently, they build up a much more detailed understanding of each others’ positions, and establish interpersonal relationships between key members of staff.  There is then much greater formal and informal understanding on both sides.      The nature of the interaction can also be categorised broadly as either positive or negative.  When a positive relationship exists, there is some shared sense of purpose, and mutual recognition of each others expertise and contribution; a negative relationship is characterised by a clash of values or ways of working, distrust or even hostility, and adversarial behaviours.

Economic theorists sometimes describe the behaviour of regulated organisations in crude, rationalist terms, suggesting that they will comply with regulation only when it is in their economic interests to do so (so, for example, the costs of non-compliance are higher than the costs are compliance).  But organisational theory and regulatory experience both suggest that regulated organisations’ behaviour is more complex than that.   Some organisations behave as “good citizens”, supporting and complying with regulation even when it may not be directly in their immediate interests; some are rational actors as economic theory would suggest; while others are “deliberate non-compliers”, intentionally failing to comply with regulatory requirements even when they could do so, and it would be in their interests to do so.  Organisations exhibit a complex range of behaviours in response to regulation.  For example, some will seek to adapt to regulation, engaging with regulatory requirements and trying to integrate them into their own purpose and use them to their own ends.  Others will retreat from regulation, using it as a reason to exit the provision of particular services.    Others again will respond by trying to subvert regulation, either by undermining or getting around the regulatory requirements or by seeking to get them changed.  The reasons for their behaviours are often rooted in their organisational culture and values, which shape their understanding of the regulatory purpose and process and their response.    These organisational behaviours often reflect intraorganisational heterogeneity in culture or approach – different groups within the organisation may have quite different responses to a regulatory intervention, and the organisational response is a product of their relative power and influence within the organisation.
2.7
Regulatory regimes and interventions

The “regulatory regime” lies at the heart of what regulation means in practice.   It is the set of processes or interventions which the regulator puts in place in order to regulate.  Often, discussions of what regulators do are dominated by the idea of inspection (and indeed some regulators are called inspectorates, which rather suggests that is the most important thing they do, or even all that they do).   But regulators have a much wider range of tools and approaches at their disposal.    One useful way of describing and analysing regulatory regimes is to divide them into three main activities or areas (Hood et al 1999):

· Direction – actions taken at a system level which are not directed at or concerned with  individual regulated organisations but are intended to act on organisations in general or the system/industry as a whole.

· Detection or measurement – actions taken at the individual organisational level which are intended to allow the regulator to measure or assess the performance of the organisation, often in relation to regulatory requirements or standards or in relation to the performance of others.

· Enforcement – actions taken at the individual organisational level which are intended to encourage, persuade or force  the organisation to change its performance, often to become conformant with regulatory requirements, directions or recommendations, and are also often intended to have a wider influence on other organisations who see that the prospect of enforcement is real.

The balance of work by individual regulatory agencies across these three areas may vary considerably.  Some regulators have integrated programmes of direction, detection/measurement and enforcement.  Others focus particularly on parts of the regulatory regime – for example, having few or no formal enforcement powers; or seeing their task as wholly about detection/measurement while other actors deal both with direction and enforcement.  Sometimes responsibility may be divided (with one regulatory agency setting standards or directing and other dealing with detection/measurement and enforcement).   These differences do not mean such agencies are not engaged in regulation.  Rather, they suggest that mapping their regulatory regimes against the framework may be helpful in highlighting and understanding similarities and differences in approach to designing and constructing the regulatory regime.  In some cases, there may be good reasons, for example, for institutionalising separate control over direction, detection/measurement and enforcement.  

This model integrates interventions which are often seen as separate tools of economic and social regulation, and highlights the common regulatory purposes of these interventions.  In each of these areas, regulators have a range of interventions they can deploy and table 2.6 provides a structured summary of the main ones (though this already long list could be expanded).

Table 2.6   Analysing regulatory regimes

	Regulatory dimension
	Activity or intervention
	Description

	Direction
	Standard setting or issuing requirements
	The regulator develops and produces standards or requirements which it publishes and promulgates to regulated organisations, who are told that they must comply

	
	Providing guidance and advisory information
	The regulator develops and produces advice, guidance and supporting information for regulated organisations

	
	Issuing reports on particular issues, problems or cases
	The regulator identifies problems or issues which have occurred and reports upon them to the whole community of regulated organisations

	
	Controlling or setting prices or costs
	The regulator influences or controls the prices at which regulated organisations can trade, through tariff setting or determining the rate of return it can make.

	Detection or measure-ment
	Inspection (scheduled)
	The regulator undertakes a programme of planned or scheduled inspections of regulated organisations.   Because the inspection is scheduled in advance, the organisation has ample opportunity to prepare.

	
	Inspection (unscheduled)
	The regulator undertakes unscheduled or short/no notice inspections of regulated organisations.   Regulated organisations have no prewarning of inspection and cannot prepare.

	
	Investigation and adjudication
	The regulator investigates problems, complaints or other incidents brought to its attention and adjudicates on what has happened.

	
	Authorisation or certification
	The regulator is approached by regulated organisations seeking authorisation or certification for certain activities, and has to judge whether they should be allowed to proceed.

	
	Monitoring and general data collection
	The regulator monitors the performance of regulated organisations through the collection of a range of data either directly from regulated organisations or from other sources.

	Enforce-ment
	Recommendations to the regulated organisation
	The regulator may make recommendations about actions to be taken by the regulated organisation

	
	Recommendations to government or other agencies
	The regulator may make recommendations about actions to be taken by government or by other agencies such as payors

	
	Publication of information
	The regulator can publish its assessment of the performance of regulated organisations, for use by the media and by other stakeholders.

	
	Fines and penalties
	The regulator can impose a range of financial sanctions or penalties upon organisations, which might include straightforward fines or a withholding of income or requirement to return income to payors/service users.

	
	Incentives and awards
	The regulator can give awards or other formal recognition of the performance status of regulated organisations.  That status may be reflected in rates of payment or income from payors.

	
	More intensive regulatory oversight
	The regulator can decide to subject an organisation to more intensive oversight, through further inspections or investigations.

	
	Change of management, ownership or administration
	The regulator can require changes in the management, ownership or administration of an organisation such as replacing its management or taking it into some form of administration

	
	Licensing and registration, or deli censing and deregistration
	The regulator can give or withdraw the right of the regulated organisation to carry on its business, either selectively in particular areas or completely.


Of course, this categorisation of regulatory interventions is contestable, and many regulatory interventions serve multiple purposes.  For example, inspection is clearly a tool for detection and measurement, but it is often used as a form of quasi-enforcement, with the “threat” of repeated or more intensive inspection used to persuade organisations to comply with regulatory requirements.

However, this rather long table shows that that regulators make many choices in designing their regulatory regime – both of what to do and what not to do.  Those choices are important because they affect how regulation works, and its effectiveness.  But it is questionable to what extent regulators actually “design” the regime, weigh up alternatives and select interventions purposively.  As has already been noted, some interventions like inspection predominate.   It is the total regime and its effect that is important, rather than any single intervention.  Any regulatory regime is a “package” and the interconnections between interventions and they ways they are used in combination may be as important a part of the design as the choice of interventions.

There is an implied or actual hierarchy of the interventions in each area of direction, detection and enforcement outlined in table 2.6.  Some are clearly simple, short and limited interventions while others are more complex, costly and intensive in nature.  In broad terms, most regulatory activity is at the bottom of this hierarchy – involving limited engagement with organisations which are thought to be mostly or wholly complying with regulatory requirements.  In response to poor performance or regulatory non-compliance, regulators move up the hierarchy of intervention, using more intensive and costly interventions to try to secure compliance.   They rarely make use of the most extreme and powerful interventions (for example, deli censing organisations or forcing changes in their management) which are very costly for the regulator and are deployed only once other lesser interventions have failed to have the desired effects  (Braithwaite et al 2005).

Behind each of these interventions lies a “programme theory” – a rationale for why it is used, and what it is meant to achieve.  This programme theory (Pawson and Tilley 1997) is founded on embedded ideas in the regulatory agency about how regulated organisations behave, and what motivates them, but those ideas are often not articulated.  These programme theories are rarely spelt out, but without making them explicit it is hard to understand both the likely effects and potential unintended consequences of interventions, or to challenge the assumptions which lie behind regulatory design decisions (Ehren, Leeuw and Scheerens 2005).

Regulators can use the same regulatory interventions but with quite different “programme theories” underlying their application. For example, the activity of standard-setting is a very common (though not universal) part of regulatory direction.   The underlying programme theory might be spelt out like this – by setting clear and widely published standards which embody the regulator’s requirements, and communicating those standards to regulated organisations and to other stakeholders, a substantial degree of compliance will be achieved without further regulatory action.   Firstly, some organisations will act as good public citizens, and move to change their performance to comply with the standards because they feel it’s the right thing to do.  They may also be motivated to do so because they think its important for their corporate reputation and in their overall self-interest to be seen to be compliant.   Secondly, some organisations will move to change their performance to comply with the standards because they recognise that, sooner or later, other parts of the regulatory regime will require them to do so anyway.   In other words they will act preventively or in anticipation of future regulatory actions targeted upon them, such as inspections.  Thirdly, some organisations will move to comply with the standards because they are pressured to do so by other stakeholders, such as suppliers or users/consumers, whose service expectations are influenced by the standards. 

A compliance oriented regulator might choose to engage in standard setting for the first of these three reasons – counting on self-motivated compliance as the primary driver for change in regulated organisations.  In contrast, a deterrence oriented regulator might also use standard setting, but with a quite different underlying belief about how it works, founded on the assumption that unless its expectations of regulated organisations are spelt out very explicitly and they know they will be checked up on in the future and punished if they are found wanting, they won’t change their performance or behaviour.   These different programme theories will produce quite different styles and types of standards and will lead in turn to different ideas about other components of the regulatory regime.   A compliance regulator may choose to invest more in regulatory direction aimed at providing guidance and advice to help organisations to comply with its standards.  A deterrence regulator may be less motivated to do this, and more inclined to invest in detection and enforcement activities so that the “threat” of discovery and punishment referred to above is realistic and meaningful.

Making the implicit programme theories in a regulatory regime explicit in this way serves at least two important purposes.  Firstly, it creates a detailed explanatory description of the regime which can then be debated, challenged and revised.  In the example above, regulated organisations might disagree with the regulator’s explanation of how things work, and offer contesting explanations of the effects of standard setting, concerned with things like the suppression of innovation, or the use of ritualistic compliance, or the evidence-base for the standards themselves.   It may be that competing accounts of the regime develop, or that stakeholders can reach consensus around a clear model.  Secondly, this explanatory description of the regulatory regime can then be used to structure and guide an empirical investigation or evaluation.  Knowing how the regime is meant to work, researchers are much more able to design fieldwork to test the explanatory theory against the real world.

For example regulatory transparency emerges as a key component in many theories of regulation.  It has been asserted to be a principle of better regulation that it should be transparent or explicit, and some benefits of transparency are immediately evident.   Most obviously, regulated organisations will not be motivated to change by the regulatory regime if they do not understand it – they will not know what to do to comply.  So for the regime to work, regulated organisations have to know the rules and believe that those rules will be applied.   However, the ideas of responsive regulation suggest that in the interests of efficiency and effectiveness, regulators should have a high degree of discretion or latitude in how they apply the rules, so that they can tailor their regulatory interventions to the needs of individual organisations.  This means being able to discriminate between and treat differently the organisation which breaks the regulatory requirements by accident and the organisations which deliberately flouts the regulator’s directions – both of which may have committed the same offence but with different motivations, and to choose when to take further action – what has been called selective or partial enforcement.  But such discretion flies in the face of regulatory transparency.  Moreover, some changes in organisations may be easier to achieve quietly and informally between the regulator and the regulated organisations than in public settings, though the desire for transparency would mean the latter should be preferred.    So transparency is not as unalloyed a benefit as it might first appear.

In each of these three areas, there are further complex issues of regulatory design to tackle.   In direction, the nature of the rules, regulations or standards that are set, and the process by which they are made deserve discussion.   Should those rules be highly specific, and detailed, or focus more on high level principles; should they be generalised and applicable to all organisations, or allow for organisations to differ substantially; should they be set minimally, or normatively, or maximally?    In detection, the key issues are the complexity and ambiguity of measurement, and how well and with what certainty the regulator can know about the performance of individual regulated organisations.  In enforcement issues arise such as the reasons for compliance or non-compliance, the factors which may promote or hinder compliance, the effect of different approaches to enforcement, and the place of bargaining or negotiation and selective enforcement.

2.8
The impact of regulation

Much of the literature concerning the impact of regulation is concerned with the prospective assessment of proposed regulatory changes.   Regulatory impact assessment (RIA) methodologies have been developed which are intended to promote a detailed discussion about the impact of new regulations and their costs and benefits.   However, these methods are primarily quantitative tools whose assumptions about regulated organisations’ behaviour are founded in economic theory (and open to challenge as has been discussed).   Moreover, prospective regulatory impact analyses are rarely followed, after the implementation of regulations, by a retrospective examination of impact.  In some ways, regulatory impact analysis has been more a tool of regulatory governance and accountability, used to control the growth of regulation, than an important contribution to our empirical understanding of the impact of regulation, or the differential impacts of different regulatory interventions and regimes.

Evaluating the impact of regulation is often methodologically difficult, because regulatory requirements are generally applied universally (to all regulated organisations), in circumstances where there are many other influences or pressures on the behaviour of regulated organisations.     Evaluations, where they take place, are often only before and after or time series assessments of chosen characteristics of performance or of conformance with regulations, undertaken as regulations are introduced.  But such evaluations have very limited causal and explanatory power.   They cannot demonstrate that it was the regulatory regime which produced any observed changes in performance – and often, with many other influences on organisational performance apart from regulation, it can be plausibly argued that regulation played a limited part in those observed changes.  Even if a causal relationship is assumed or demonstrated, they also cannot explain how or why the regulatory regime brought about changes in performance, or which parts of the package of interventions within that regime were important or effective.   These difficulties can be at least partially addressed if evaluations of the impact of regulation are founded on a more explicit programme theory, as discussed earlier.   When the intended effects of regulatory regimes and interventions are spelt out in more detail, it is then possible to track and test the chain of assumptions which connect the regulatory regime to particular changes in the behaviour or performance of regulated organisations.

Often, discussions of the impact of regulation are focused on the bilateral interactions of the regulatory agency with an individual regulated organisation, and their effects.  In these analyses, descriptions of inspections or visits to the individual organisation, reports resulting from those inspections which contain specific recommendations for change, and the response of the organisation to those recommendations tend to predominate.  While regulators clearly exert an influence over regulated organisations through such bilateral interactions, they generally have relatively few such interactions with most organisations (and often none at all with some or many organisations) and their impact on regulated organisations is a product of their whole regulatory regime, as table 2.7 demonstrates, not just of one component.  Indeed, it can be argued that regulatory direction interventions like the issuing of standards or the publication of thematic reports may have a greater impact through self-compliance by regulated organisations than any programme of detection and enforcement.

Table 2.7.    The potential impact of regulatory regimes.

	Direction
	Regulated organisations make changes in response to system-level regulatory interventions, such as the setting of standards, or the publication by the regulator of reports on particular issues or themes.  They do so without directly anticipating any immediate action by the regulator to assess their performance or seek compliance.  

	Detection or measurement
	Regulated organisations make changes in response to the measurement of their performance.  They may do so prospectively, aiming to improve their performance before it is measured, through data collection/monitoring or through an inspection or visit.  They may also do so retrospectively, responding to the results of measurement interventions.  

	Enforcement
	Regulated organisations make changes in response to specific enforcement actions by the regulator, such as the publication of reports, the imposition of fines or penalties, or the prospect of further regulatory intervention such as a follow-up visit or inspection.


The impact of regulation can also be explored in terms of the nature of the changes that are brought about.   One approach to this, set out in table 2.8, is to categorise impact into three areas – structure, process and outcome.  Changes to organisational structures – like leadership transitions, or new organisational arrangements – may  be the easiest changes to measure and assess, though their value and contribution to organisational performance may be difficult to judge.  Changes to organisational processes – like the revision of the way a service is delivered, or the use of better process planning and monitoring – may be easier to value, while changes in organisational outcomes (such as better user satisfaction, improved service outcomes, reduced costs, etc) may be most closely linked to the purposes of regulation but may be more difficult to measure.    Overall, an assessment of impact, particularly one based around a clearly articulated programme theory, is likely to explore changes in all three dimensions and to test assumptions that change in one dimension leads to change in others (for example, that a change in the leadership of a regulated organisation will lead to improvements in service outcomes eventually).

Table 2.8.  Analysing regulatory impact

	Structure
	Changes in organisational structures, reporting arrangements or control systems in regulated organisations
	Establishment of a regulatory compliance function.   Changes in the leadership team of a regulated organisation.  

	Process
	Changes in the design or implementation of processes 
	Creation of new systems for planning service delivery, or implementation of new models of service delivery

	Outcome
	Changes in the quality and cost of services provided by the regulated organisation
	Improved quality as measured through customer/user views, better outcomes from services


An alternative but important approach to analysing the impact of regulation is to explore and enumerate the effects – intended and unintended – of regulation in terms of their likely positive or negative effects on organisational performance or behaviour.   As the analysis in table 2.9 illustrates, a wide range of positive and negative effects can be hypothesised, some of which would be difficult to test directly through evaluation but which may still be significant.   For example, the issues of defensive, minimal and creative compliance with regulation are often discussed, and are clearly important considerations in designing regulatory standards and mechanisms for detecting or measuring compliance with standards.

Table 2.9.  Positive and negative impacts of regulation

	Positive effects


	Negative effects

	· Specific changes and improvements in services resulting from regulatory attention

· Causing organisational reflection and comparison with regulatory standards and with the performance of others.

· Giving important or longer term issues greater organisational priority than they would otherwise receive 

· Providing leverage for change for groups or individuals within regulated organisations

· Driving continuing improvement as regulatory standards are continually updated and improved


	· Temporary rather than sustained performance improvement, which disappears after regulatory intervention

· Pointless conformance behaviours in which things are done solely to satisfy regulators which have little or no value for service users or the organisation 

· Defensive or minimal compliance, in which standards effectively act as a limit on rather than a stimulus for improvement.

· Creative compliance, in which organisations appear to comply with regulatory requirements by making superficial changes 

· Prevention of innovation or improvement, in which regulatory standards discourage or prevent change

· Distortion of organisational priorities, as organisations respond to issues raised by regulators instead of dealing with internally identified issues

· Opportunity costs, as organisations invest considerable resources, particularly managerial time, in interacting with the regulator


Finally, some authors have explored the impact of regulation by focusing particularly on some common problems or causes of regulatory failure.   Table 2.10 sets out a summary of these issues, most of which are concerned with aspects of regulatory design which have been discussed in earlier sections of this chapter, such as the regulatory agency form and its accountability, the response of regulated organisations, and the design of the regulatory regime.   This analysis highlights both some of the risks of regulatory failure and, more constructively, the ways in which regulatory design can take account of and deal with those risks.  For example, the commonly asserted problem of regulatory capture discussed in table 2.10 and earlier in this chapter can clearly be ameliorated through the careful design of regulatory governance and accountability arrangements to prevent the predominance of any one stakeholder group.

Table 2.10.   Common problems in regulation

	Regulatory failure
	Characteristics

	Regulatee resistance
	Regulated organisations either individually or jointly develop a culture of resistance in which opposing and undermining the regulator directly or indirectly is seen as normal, acceptable or even desirable behaviour

	Ritualistic compliance
	Regulated organisations and the regulator develop a formalised and ritualistic style of interaction, in which compliance with the letter of regulatory direction rather than with the broader regulatory purpose becomes the primary goal

	Regulatory collusion and capture
	The regulator colludes with one or other stakeholders in the regulatory process – usually but not always regulated organisations – and the interests of those stakeholders come to dominate regulatory decision making

	Measurement ambiguity and problems
	The regulator is unable to measure the performance of regulated organisations sufficiently to differentiate between them and to adopt appropriate regulatory strategies and interventions.

	Goal displacement
	The regulatory purpose becomes subordinated to a range of other objectives, often linked to the performance of the regulatory process itself.

	Regulatory proliferation and growth
	The regulatory regime becomes more complex, wideranging and onerous as the regulator adds new requirements and extends existing ones

	Regulatory rigidity, juridification and inflexibility
	The regulatory regime becomes difficult or impossible to change, often through the application of a highly legalistic approach, and cannot be adequately updated or revised in response to changes in the environment.
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3.
Regulating healthcare

This chapter explores the regulation of healthcare services, provided to people both by the National Health Service and by independent healthcare providers, and funded both by NHS resources and privately (through direct payments by patients or private insurance).  It focuses on describing regulation in England, but draws on a wider literature on healthcare regulation in the UK and internationally (Walshe 2003b; Klazinga 2000).

Healthcare regulation has changed radically in the last decade, and is now in a state of further change as a result of continuing NHS reform, proposals to merge the Healthcare Commission and the Commission for Social Care Inspection, and a wider Department of Health review of healthcare regulation (Department of Health 2005, 2006).   In brief, before 1999, there were no clear arrangements for the regulation of NHS healthcare, and the Department of Health and health authorities both directly managed these services and performed some regulatory functions.   The Audit Commission and the National Audit Office both had some regulatory oversight of the NHS, and there were a range of smaller regulators dealing with specific areas such as mental health, risk management and medical training (Walshe 2002; Day and Klein 2001).  Private hospitals were regulated by health authorities as part of their statutory regulatory role under the Nursing Homes Act 1984, but in practice there was great variation in the extent of oversight and many private healthcare services were not regulated.  

In 1999, the government legislated to create the Commission for Health Improvement with a broad remit to oversee the quality of clinical care in the NHS in England and Wales; and a new National Care Standards Commission to regulate private healthcare provision, nursing and residential care, and some other areas (Walshe 1999).   CHI and NCSC developed different and quite separate regulatory approaches, with NCSC making use of an explicit set of minimum standards and an annual inspection of registered healthcare providers, while CHI focused on a more qualitative review of clinical governance in NHS organisations, undertaken through a programme of four-yearly visits to each organisation.  NCSC had statutory powers of enforcement while CHI was only able to publish its reports and make recommendations to the Department of Health.   In 2002, the government embarked on a reorganisation of health and social care regulation, creating a new Healthcare Commission (its statutory name is the Commission for Healthcare Audit and Inspection) which came into being in 2004 to regulate all NHS and private healthcare, which replaced the Commission for Health Improvement and took on parts of the roles of the National Care Standards Commission and the Audit Commission.   It also created a new Commission for Social Care Inspection which replaced the Social Services Inspectorate, and took on most of the role  of the National Care Standards Commission in relation to nursing and residential homes.   

In 2005, government announced plans for a further reorganisation of public services regulation, merging the Healthcare Commission and the Commission for Social Care Inspection into a new single regulatory agency for health and social care (Department of Health 2005, 2006).

3.1 Policy purposes and objectives of regulation

The creation of a new regulatory architecture for healthcare in England over the last decade should be seen in the context of changes in health policy and NHS reform (Dixon 2005).  In brief, the Department of Health has moved away from directly controlling and managing NHS healthcare provision itself, and has stimulated increasing diversity and plurality in NHS provision with the creation of new autonomous public providers (foundation trusts) and the encouragement of new and existing private (for profit or not for profit) providers.  The Healthcare Commission has been created to take on a range of regulatory responsibilities, some of which were fulfilled by the Department of Health itself in the past, and some of which arise as a result of these reforms.  It should be noted that a number of other regulators also play an important part in overseeing healthcare in England, including the Audit Commission, National Audit Office, Council for Healthcare Regulatory Excellence, Monitor (the regulator for foundation trusts).  Around 20 regulatory agencies are signatories to a concordat on healthcare regulation, and the Healthcare Commission has memoranda of understanding with others. 

The overall purpose of the Healthcare Commission is to promote improvements in healthcare and public health in England, and it has seven main statutory responsibilities (set out in the Health and Social Care (Community Health and Standards) Act 2003 and preceding legislation):

· To assess the management, provision and quality of NHS healthcare and public health services
· To review the performance of each NHS trust and award an annual performance rating

· To regulate the independent healthcare sector through registration, annual inspection, monitoring complaints and enforcement

· To publish information about the state of healthcare

· To consider complaints about NHS organisations that the organisations themselves have not resolved

· To promote the coordination of reviews and assessments carried out by ourselves and others

· To carry out investigations of serious failures in the provision of healthcare.

3.2
Regulatory agencies; form and accountability

The Healthcare Commission is a non-departmental public body (like the Commission for Health Improvement and the National Care Standards Commission which it succeeded, and like the Commission for Social Care Inspection with which it is due to merge).   Its board is appointed by the NHS Appointments Commission on behalf of the Department of Health and its work is largely funded by a grant from the Department of Health though it does raise a proportion of its income from fees levied on private healthcare providers.

	Legal form and framework
	The Healthcare Commission (whose legal title is the Commission for Healthcare Audit and Inspection) is a non-departmental public body accountable to the Department of Health.  It was established by the Health and Social Care (Community Health and Standards) Act 2003 and came into being in April 2004.  

	Governance arrangements
	The Commission has a board of 15 people appointed by the NHS Appointments Commission, including its chair.  The board appoints the chief executive of the Commission.

	Funding


	The Commission has an annual turnover of £62.7 million, primarily provided through funding from the Department of Health though it also levies charges for registration and inspection on independent healthcare providers.

	Size and structure
	The Healthcare Commission is headquartered in London and has four regional offices.  It employs over 600 WTE staff and has around 1,400 associates


3.3
Regulated organisations

The Healthcare Commission inherited two distinctive regulatory approaches and tasks from the Commission for Health Improvement (for the NHS in England) and the National Care Standards Commission (for independent healthcare in England).  It is progressively harmonising its approach to both the NHS and the independent sector, but is limited in what it can do by its statutory remit and regulatory powers and duties.  

In the NHS, the Commission regulates around 582 NHS trusts (in primary care, acute, ambulance, mental health and learning disabilities) which, though they vary considerably in terms of their service areas and size/complexity, all function within the common context of the NHS.  Most are essentially accountable to the Department of Health through strategic health authorities, though a small but growing number are foundation NHS trusts, more autonomous NHS bodies which are overseen by the independent regulator for NHS foundation trusts, Monitor.  In the independent sector, the Commission regulates around 1,400 healthcare providers at present – which include independent treatment centres, private acute hospitals, mental health providers, and private doctors.  

	
	NHS healthcare providers
	Independent healthcare providers

	Number of regulated organisations
	582 NHS organisations in England
	1,426 healthcare providers in the independent sector in England. 

	Types and nature of regulated organisations
	PCTs, acute trusts, mental health trusts, ambulance trusts, care trusts and learning disability trusts
	Acute care providers, mental health providers and treatment centres, hospices, private GP services and consulting rooms, etc

	Scope and nature of regulated activities
	Broad scope to assess the management, provision and quality of NHS healthcare and public health services
	Somewhat narrower statutory scope to assess quality of service against published regulations


3.4
Regulatory regime and interventions

Again, the Healthcare Commission inherited two distinct and quite different regulatory regimes, which are described in the table below.   It is progressively harmonising its regulatory regime by, for example, moving in both sectors to the use of self-assessment supported by annual reviews and a proportionate and targeted programme of visits or inspections.   The National Minimum Standards for independent healthcare and the Standards for Better Health for the NHS differ both in structure and content.  Arguably, the National Minimum Standards for independent healthcare impose a more explicit and demanding set of regulatory requirements in some respects.  The Commission has now organised its assessment processes in both sectors around the seven domains set out in Standards for Better Health (safety, clinical and cost effectiveness, governance, patient focus, accessible and responsive care, care environment and amenities, and public health) to create some consistency.

The Commission has more direct enforcement powers over independent healthcare providers, whom it can fine and ultimately delicence for non-compliance.  However, its powers over NHS organisations are much more limited and are essentially exercised by making recommendations for action to the Department of Health or to Monitor (for foundation trusts).

One notable feature of the regulatory regime for both NHS and independent healthcare provision is that the Department of Health, rather than the Healthcare Commission, is responsible for setting the standards which the Commission then uses, or takes account of, in its regulatory interventions.  

	
	NHS healthcare providers
	Independent healthcare providers

	Direction


	Department of Health produces Standards for Better Health, defining standards for NHS providers.

Commission undertakes national reviews of National Service Frameworks and thematic areas
	Department of Health produces National Minimum Standards for independent healthcare providers, both generic and service specific (eg for mental health, acute, hospices, etc)

	Detection


	Annual health check involves self-assessment and declaration by NHS organisations, linked by Commission to surveillance information/performance data, and resulting in an annual performance rating.  Plans a programme of inspections/visits targeted using health check data, some of which will be unannounced.
	Annual inspections of all independent healthcare providers (two thirds announced, one third unannounced).  Providers complete a self-assessment first, which is used to focus the visit alongside other information.  Inspections last up to two days, and a report is provided to the provider.

	Enforcement


	Publication of reports on and performance ratings of NHS organisations.

Recommendations to Department of Health (for NHS trusts) and Monitor (for foundation trusts)
	Report is published detailing findings and requirements (related to statutory regulations) and recommendations, and an action plan is required.

Commission can take providers to court for non-compliance with requirements or breach of the terms of their registration and can deregister providers.


3.5
The impact of regulation

The Healthcare Commission came into being relatively recently, and has already changed many aspects of the regulatory arrangements it inherited.  There are no completed evaluations of the Commission’s impact available yet, though an evaluation of the annual health check is underway and a programme of research and evaluation is planned (Healthcare Commission 2006).  Here, we review evidence of the impact of past regulatory arrangements in the NHS and of healthcare regulation internationally.

A number of evaluations were undertaken of the work of the Commission for Health Improvement during its lifetime (Walshe, Wallace, Latham et al 2001; NHS Confederation 2002, 2003; Day and Klein 2002, 2004; Benson, Boyd and Walshe 2004, 2006), and while many of their findings concerned the process of review and how it was organised and perceived, their findings relating to impact are summarised in the table below.    Overall, the research suggests that CHI had some important impacts on the performance of NHS organisations through its clinical governance review process, by catalysing change and shifting institutional dynamics to enable change to happen by according it greater priority or importance.  However, it was difficult at a time of profound system wide change in the NHS to point to measurable improvements resulting from CHI’s regulatory oversight or to demonstrate causality.  The CHI review process was continuously reviewed and updated in the light of experience, but still drew criticism for being too demanding in terms of data and resources, ambiguous about what was being measured and how/why, and lacking in consistency.  Some aspects of CHI’s regulatory regime were the product of its statutory remit and the pressures of the work programme set for it by the Department of Health.

	Impact on structures
	Preparation and process of review onerous and time-consuming for the reviewed organisation, and diverted resources from other purposes.

Quality of the review/inspection team a crucial determinant of the overall value/impact of the review.

CHI reviews often led to important structural changes (to service management/leadership) and infrequently to major organisational changes/transitions.

	Impact on processes
	Review process did not usually generate new knowledge about organisational performance but did make issues/problems explicit and cause them to be accorded greater priority by the organisation.

Most organisations report positively on the impact of the review process though a small number have negative experiences.

Concerns expressed about the lack of clear performance criteria for the review and the perceived ambiguity/lack of consistency in review judgements and findings.

Most CHI recommendations were focused on structures or processes of care, and were well accepted by organisations, and led to some change.  However, action planning for change was often limited and followup by CHI and others was not systematic.

	Impact on outcomes
	Very few CHI recommendations focused on service outcomes, and connections to outcomes were generally implicit in or assumed in recommendations which related to process.  Little evidence of changes in outcomes as a consequence of CHI reviews.


In the USA, despite a long track record of healthcare regulation, there is relatively little data available on the effects of regulation on the performance of hospitals, or on the quality of care.  For example, studies examining the relationship between hospital accreditation and other measures of hospital performance (HCIA/JCAHO 1993; Jessee and Schranz 1990; Hadley and McGurrin 1988) have struggled to find any meaningful association.   An Office of the Inspector General investigation of hospital regulation concluded that the accreditation process mattered greatly to hospitals and was effective in prompting some improvement, but was insufficiently searching to identify or deal with many quality problems (OIG 1999).  In relation to US managed care regulation, performance data has been used to show some improving quality trends over time (NCQA 2000, 2001, 2002), and has demonstrated that health plans which undergo accreditation and those which allow their performance scores to be published do better than those who do not, though some caution is needed in attributing these differences to the effects of regulation.  

In the UK, past evaluations of the Health Advisory Service suggested that its impact was fairly limited, with many of its recommendations for action by NHS organisations being largely ignored or at best acted on very slowly (Day, Klein and Tipping 1988; Henkel, Kogan, Packwood et al 1989); other studies of the roles of the Audit Commission and the Social Services Inspectorate were rather more positive about their ability to influence performance though they still noted that change was often still slow to happen (Day and Klein 1990).  Evaluations of healthcare accreditation programmes in the UK and elsewhere have suggested that while they are often valued by various stakeholders, it is difficult to point to specific improvements which have resulted (Scrivens 1995; Walshe, Walsh, Schofield et al 1999).  

3.6
Lessons from healthcare regulation

The pace of change in healthcare regulation over the last decade – both in the organisational arrangements for regulation and in the regulatory regime itself – has been rapid, which makes understanding and assessing the effects of regulation and drawing out lessons for future regulatory design either in healthcare or in other settings more difficult.   While the work of the Commission for Health Improvement was evaluated more extensively than that of any other past UK healthcare regulator, there is little evidence that past arrangements for healthcare regulation have drawn much on evidence of what works in regulation either from the healthcare sector or from other settings.  It is to be hoped that the current reforms to wider regulation in health and social care and resulting legislation will make greater use of available evidence.

The fragmented nature of healthcare regulation – in which responsibilities for regulating the NHS are spread across several regulatory bodies, all of whom interact with NHS organisations individually – presents some difficulties.   It is hard to justify the existence of overlapping and duplicative regulatory arrangements unless they bring some added value, such as further assurance of performance.  However, the proposed merger of the Healthcare Commission, the Commission for Social Care Inspection and the Mental Health Act Commission does not do much to address the issues of regulatory fragmentation and duplication within healthcare by itself.  

The existence of two quite separate and conflicting regulatory regimes for NHS and independent healthcare providers is the product of recent regulatory reorganisation and in due course should be resolved through progressive harmonisation. At present it creates problems of inequity and inconsistency of assurance, especially as private providers increasingly operate within the NHS. However, it also provides an opportunity for comparison between these two regimes and their effects, and it highlights some important differences – for example, in the enforcement powers available to the Healthcare Commission over NHS and independent healthcare providers.   It also highlights the way that both regulatory regimes use largely structure and process-focused standards as the main vehicle of regulatory direction.   The experience of CHI suggests that outcome-oriented regulatory standards are needed if the impact of regulation on such outcomes is to be demonstrated.

Finally, the size, scale and heterogeneity of the task of healthcare regulation makes it a challenging remit for any regulatory agency, but the prospect of merging this with the equally complex task of social care regulation raises a number of questions.  Given the large size of the two existing regulatory agencies, it seems unlikely that the merger will produce much by way of economies of scale.   While some aspects of the work of the two agencies may overlap, in most areas they do not, and relatively few regulated organisations have interactions with both the Healthcare Commission and the Commission for Social Care Inspection.   It remains to be seen how the merger benefits the purposes of regulation
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4.
Regulating social care

This chapter explores the regulation of social services or social care provided to people both by public organisations such as local authorities and NHS trusts and by private organisations such as nursing and residential homes, domiciliary care agencies, and others.  Social care regulation in England has been subject to a series of changes over the last three decades.  The current regulatory arrangements are based on the Care Standards Act 2000.  Prior to the 1980s, standards were set and enforced by central or local government, with agencies monitoring compliance (ie inspecting) and ensuring financial probity (Waine, 2004).  Social Work Services (SWS), part of the Department of Health and Social Security inspected residential homes on behalf of central government from 1971 until 1984, when local authorities were required to register and inspect all residential homes.  SWS increasingly focused on inspection in its dealings with social services departments, and in 1985 became the Social Services Inspectorate (SSI), which inspects Social Services departments and reports to the Department of Health.  In 1989 councils were required to set up independent inspection units, which were in turn inspected by SSI.  And in 1996 Joint Reviews of Social Services departments by SSI and the Audit Commission were established.

The advent of dually registered care homes, registered as a nursing home by the health authority and as a residential home by the local authority, allowed greater flexibility of service provision, but registration and inspection for such homes was bureaucratic and confusing (JRF, 1995), and a single registration for ‘care homes’ followed.  Then in 2002, local and health authority inspection units were replaced by the National Care Standards Commission (NCSC) (NCSC, 2003).  NCSC was in turn replaced by the Commission for Social Care Inspection (CSCI), which became fully operational in 2004, bringing together work previously undertaken by SSI, Joint Reviews and NCSC (CSCI, 2005c).

On account of all these changes, the number of different agencies involved, the diversity of social care service provision, and a paucity of evaluative research (Waine, 2004), this chapter draws on a range of sources, mainly from the UK.  There is a wider literature on the regulation of nursing homes in the USA and elsewhere (Walshe 2001)

4.1
Policy purposes and objectives of regulation

The stated purpose of current social care regulation is to protect and promote the rights and welfare of service users, to promote service improvement and to assess value for money of services (CSCI, 2004).  Regulation has not specifically aimed to control the number of providers or the prices charged for services, to offer a consultancy service to providers or to monitor contract compliance for service purchasers (Johnson and Hoyes, 1996), although it has impacted on all of these.  There has been some tension between conflicting priorities during the 1980s and 1990s, particularly between developing user centred services and controlling expenditure (Waine, 2004).

4.2
Regulatory agencies; form and accountability

The Commission for Social Care Inspection (CSCI) was established in 2003 as a non-departmental public body accountable to the Department of Health.  It replaced the Social Services Inspectorate (which was part of the Department of Health itself) and took on regulatory functions for nursing and residential home care from the short-lived National Care Standards Commission, which had been established as a non-departmental public body.  CSCI’s board, like most other boards of NHS organisations and NDPBs responsible to the Department of Health, is appointed by the NHS Appointments Commission which is itself a non-departmental public body.

	Legal form and framework
	CSCI is a non-departmental public body accountable to Parliament through the Secretary of State for Health.  It was established by the Health and Social Care (Community Health and Standards) Act 2003.

	Governance arrangements
	CSCI has a Chair and five other members (“commissioners”), appointed by the NHS Appointments Commission.  Meetings are held in public.

	Funding


	CSCI’s budget was £159 million in 2005–06, of which £130 million was allocated to regulation.  Its’ income comes from government grants and from fees.

	Size and structure
	CSCI has over 2,500 staff in nine regions across England.


4.3
Regulated organisations

Owing to an aging population there has been an expansion of social care for older people.  The residential care home sector is dominated by a myriad of small businesses, although subsequently there has been some consolidation.  Social Services departments still provide a significant proportion of services, although this has declined as private and voluntary sector provision has increased.   As a result, CSCI regulates both local authorities and private not for profit or for profit social care providers, ranging widely in organisational scale and function.

	Number of regulated organisations
	150 local authorities providing social care services. Over 26,000 other organisations from the voluntary and private sectors.

	Types and nature of regulated organisations
	Purchasers and providers of social care for adults and children: Social Services Authorities and other providers of residential care, nursing care, adult placements, homecare, daycare, fostering and adoption services.  Also residential schools.

	Scope and nature of regulated activities
	CSCI aims to provide a complete picture of social care in England, at national and local levels as well as for individual organisations.  It considers the management and quality of services as defined by national standards and as experienced by service users, on whether services are meeting local needs, on resource usage and the state of the social care market.


4.4
Regulatory regime and interventions

As regulatory agencies have come and gone, the regulatory regime has changed repeatedly.  SWS was primarily concerned with ensuring good professional practices through peer review (Waine, 2004).  SSI increasingly adopted audit practices during the 1990s, with more emphasis on performance improvement (Day and Klein, 1987; cited by Davis et al, 2004) and explicit standards and quantitative performance indicators of the quality of service provision, whereby Authorities could be judged and compared, and rewards and assistance allocated (Waine, 2004).  There was also a move towards monitoring outputs as well as inputs (Day et al, 1996).

SSI inspected all local authority social services departments (Davis et al, 2001). Each local council would typically have three inspections in the five years between joint reviews (Vass and Simmonds, 2001). An inspection was usually spread over a year or so, involving about 40 days on site in an authority. Inspections were conducted by the SSI’s staff who included qualified professionals with experience of working in social services and lay volunteers. Some inspections covered broad areas of services, others focused on a specific theme such as adoption or welfare to work (Vass and Simmonds, 2001).  SSI targeted for particular attention authorities where services had been identified as causing concern (Davis et al, 2001).  At the end of the inspection, a report was written and published for the people providing the services and those who used them, describing what the SSI thought was good about the services, and making recommendations for improvements (Vass and Simmonds, 2001).   Follow up checks were made to assess whether changes had been made following recommendations.

There has been some emphasis on trying to standardise regulatory processes, with Joint Reviews attempting to ensure consistency of judgements via training and a range of quality assurance and control mechanisms, and local registration and inspection units being replaced by a national agency (Waine, 2004).  According to SSI and the Audit Commission (2004), the Joint Review approach broke new ground by:

· Adopting a review-based as opposed to standards-based methodology.

· Requiring a challenging self-assessment by councils.

· Expecting information about activity and costs.

· Publishing comparative judgements about how communities were being served, and the prospects for improvement.

· Highlighting good practice.

· Producing reports aimed at the non-professional.

Inspection in social care has traditionally stressed collaboration rather than policing (Davies et al, 2002), aiming to achieve compliance via encouragement, rather than accreditation or the imposition of penalties (Bartlett and Boldy, 2001).  In recent years there has been a move to a more vigorous system of regulation and inspection for councils with social services responsibilities, with SSI publishing star ratings from 2002, and all zero star councils being subject to special measures (SSI, 2003).  Legally enforceable national minimum standards (Department of Health, 2001a) to replace previous voluntary codes of practice and guidelines were published in April 2001.  But enforcement of regulations for non-council providers has been less stringent, perhaps due to insufficient inspectors and reluctance to drive providers out of business (Kerrison and Pollock, 2001; Cheng and Chan, 2003).

NCSC carried out both announced and unannounced inspections – over 40,000 in 2002-2003 (NCSC, 2003).  It had a range of enforcement powers, but overwhelmingly used urgent actions – written notification to a provider to take immediate action to resolve a potentially serious threat to service users.  Some statutory notices were also issued where a service had not contravened regulations.  The inspection processes employed by NCSC represented a major increase on the resources used under the previous regime of local authority registration and inspection units (Netten et al, 2004).

CSCI places greater emphasis on improving the quality of services (CSCI, 2005c).  It has proposed to introduce a baseline assessment 6 months after registration, and a quality assurance assessment each year for care providers instead of a pre-inspection questionnaire (CSCI, 2004; CSCI, 2005b).  Most inspections will be unannounced, and the frequency and focus of inspections will be based on an annual risk assessment of how well users’ needs are being met.  More time will be devoted to legal action when it is needed to secure compliance through enforcement.

	Direction


	Registering care services in each local council area that are required to meet national standards issued by the Department of Health.

Using information gathered through inspection, assessment and review to help providers improve their services

	Detection


	Inspecting all social care, for adults and children, in the public, private and voluntary sectors, through announced and unannounced inspections.  All inspection teams include lay people.

Investigating complaints about social care providers and Social Services Authorities.

	Enforcement


	After being inspected, a council is required to prepare an action plan to address areas where development is required, and CSCI then monitors the progress in implementing this plan.

Issuing notices to service providers not meeting national minimum standards, and to local councils when services are not improving.

Publishing annual performance ratings of local council social services.

Publishing inspection findings for each service or provider as a publicly available report.


4.5
The impact of regulation

Regulatory agencies have given a generally positive view of their impact on improving services, but these evaluations are of somewhat limited validity, and,  ironically, the agencies’ own performance indicators do not measure the contribution that they make to improvement (Waine, 2004)
	Impact on structures
	In 2002-2003, no prosecutions were launched, and only 4 services were closed.  Costs of compliance were relatively higher for smaller organisations, however, resulting in less choice for service users (RASC, 2005).  It has been recommended (HM Government, 2004) that CSCI should consider adopting a policy of “comply or explain”, particularly in relation to voluntary sector organisations which provide informal, small-scale services.

	Impact on processes
	Day et al (1996) found that standards in homes had risen, with some of this improvement being due to the regulatory system, and some due to increased competition and rising expectations among purchasers.

Johnson et al (1998) found examples of: regulation discouraging innovation by being too detailed; generating information for regulators rather than to improve services; evaluation being limited to what is readily measurable; tension between managers and boards in voluntary agencies; and having to be satisfied with a less than top quality service because it is essential and there is a lack of alternative suppliers.  The authors suggest that an appropriate balance must be struck between trust and risk.

In a survey of its members by the Local Government Association (LGA), 83% of respondents believed that inspection by SSI/Joint review was a catalyst for improvement, and 71% believed that it had led to improved services for users and citizens (LGA, 2001). These percentages were higher than for other inspection bodies.  Responses tended to point to the style of the SSI inspection, noting that it was challenging rather than adversarial, with a supportive and positive approach (LGA, 2001).  CSCI has suggested however that it should be stronger and more consistent in tackling poor practice (CSCI, 2005d).

In a 2004 survey of a variety of stakeholders in regulation of adult social care (RASC, 2005), 78% of respondents felt that regulation improved service delivery, in particular in raising minimum standards and preventing some abuse.  But many benefits were couched in terms of potential rather than actual benefits.  Rigid enforcement of standards could stifle innovation, and promoting improvement rather than just reinforcing minimum standards was seen as a challenge.

Most children in residential and foster care believe that although sometimes services improve before an inspection, because staff make changes in preparation for the inspection, inspections themselves do not change anything (Morgan, 2005).  They think that visits should be unannounced and more frequent, particularly if change is needed, and that inspectors should spend more time finding out what the service is like from children.

A large-scale evaluation of the Australian system of outcomes standards (Braithwaite et al, 1990; 1991; 1993; 1995; cited by Bartlett and Boldy, 2001), a system which was similar to the national minimum standards introduced in the UK, was largely positive.  It highlighted concerns about the one-off nature of the relatively infrequent inspections, and difficulties in some situations of imposing appropriate sanctions when consultation and encouragement had failed to work.  A new approach was then implemented, incorporating accreditation, and emphasising putting in place systems that can lead to continuous improvement, rather than more prescriptive inspection.  Bartlett and Boldy (2001) argues that accreditation, internal quality review and resources are needed if national standards are to lead to continuous improvement.

	Impact on outcomes
	A study in Quebec (Bravo et al, 2002) found that survival of residents was not significantly influenced by whether the facility in which they lived at baseline was regulated or unregulated.  This lends support to the contention that regulation by itself does not ensure high quality care, although it may improve care indirectly by leading to more qualified care providers who are less isolated.


4.6
Lessons from regulation of social care

There has been rapid and repeated change in the arrangements for regulating social care in England over the last thirty years – but particularly in the last decade.  This makes it more difficult to make a meaningful assessment of the implementation or impact of those regulatory arrangements, and it is unlikely to have made for the consistent development of regulatory policy and practice.

The nature of the market for services like social care, and the structure of provision are both important influences on the design of regulation and may constrain what regulators can achieve.  The nature of the regulatory regime can have profound effects on service providers – for example, strict enforcement of demanding regulations can reduce the diversity of service provision, because the relative costs of compliance are higher for small providers, driving those organisations out of the market and effectively encouraging the consolidation of services into larger provider organisations.  This has been a particular dilemma in social care because of the high proportion of small businesses providing services, policy commitments to diversity of services, user choice, and shortages of appropriate services in some localities.

Developing user centred services has been a policy priority in social care, but so has controlling expenditure.  A quasi-market in service provision has been promoted as a way of squaring the circle, but in practice cost considerations have dominated and information has not been sufficiently accessible to service users to promote quality through user choice.  Inspectors have tried to make their reports more accessible to service users so as to increase their impact (Waine, 2004), but many users did not find inspection reports easy to access, the content was often not relevant to them, and difficult to interpret.

The standards and criteria used by regulators appear to reflect an agenda driven by central government, rather than user views about what constitutes quality (Waine, 2004).  Indeed, better-informed policy making has been seen as one beneficial outcome of regulation, with advantages for government of enhanced control and an ability to distance itself from failures and scandals (RASC, 2005).  Kerrison and Pollock (2001) argued that regulatory capture by providers was a danger, due to lack of legal rights of involvement of users or their representatives in the National Care Standards Commission.  Recently, however, there has been more emphasis on users participating in regulation (HM Government, 2004), and, in contrast to NCSC, CSCI is felt to be more likely to increase service user and carer involvement in regulation (RASC, 2005).

There is also a tendency for regulators’ requirements to drive evaluation and service development, with the danger, particularly in a more centrally driven and strongly enforced system of regulation, of establishing a culture of compliance with minimum standards, rather than genuine improvement that addresses local issues.  It is known that performance indicators can have various perverse effects, and there appears to be a lack of research to inform the selection of the performance indicators that have been used by regulatory agencies (Waine, 2004).  The Australian experience suggests that there may need to be greater emphasis on encouraging service providers to institute quality improvement systems, rather than to focus on regulatory compliance.
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5.
Regulating school education

There is a longer history of regulation in school education in the UK than in most other areas of public service.  HM Inspectorate of Schools traces its history back to the 1830s, and there was a Benthamite approach to the rational planning and monitoring of school education in place, extending even to the linking of school funding and teachers’ reimbursement to school examination results, as long ago as the 1860s (Hood et al 1999).   However, the recent history in this sector in the UK is dominated by the often controversial and challenging regulatory approach taken by the Office for Standards in Education (OFSTED) which was created in 1992 (Thrupp 1998).   

In this chapter we focus on describing and analysing the regulation in England of schools by the Office for Standards in Education (OFSTED), while drawing on a wider body of evidence on the regulation of education from a range of other countries including the USA, New Zealand, and other European states (Thrupp 1998; CPRE 1992; OECD 1995; Fialaire 1999; Ehren, Leeuw and Scheerens 2005), particularly in exploring the impact of regulation and the implications for the design of regulatory regimes, and on the regulation of other parts of the education sector such as further and higher education (Ferris 1991; Niklasson 1996; Cope, Goodship and Holloway 2003) and early years childcare (NCEDL 2002).   In focusing as we have on the regulatory role and impact of OFSTED, we would note that schools regulation and its reform in England over the last decade have  been the subject of considerable interest from educationalists and education policymakers in other jurisdictions (Matthews and Sammon 2004).

5.1 Policy purposes and objectives of regulation

From its establishment in 1992, OFSTED adopted the slogan “improvement through inspection” to summarise its purpose, and it has consistently placed improvement in performance in schools (however that is conceptualised or measured) at the centre of its regulatory approach.  However, its thinking about how such improvement is brought about has changed over time, as is reflected in substantial and continuing changes in its regulatory regime.   Nevertheless, its original purpose was “to identify strengths and weaknesses in schools so that they may improve the quality of education and raise the standards achieved by pupils” (OFSTED 1992) and this provides the primary benchmark against which its progress should be measured.

The political context for OFSTED’s creation was a belief among policymakers that there were wide variations in school performance which gave cause for concern, and that the conciliatory, consensus-oriented approach and relatively small scale interventions of HM Inspectorate of Schools were insufficiently robust to create change, especially if it was not welcomed or supported by the teaching profession.  By inference, local education authorities were also seen as having failed – at least to some degree – to exercise their managerial authority over schools to bring about improvement (Gray and Wilcox 1995).

This policy context shaped the sometimes adversarial and combative style of regulatory rhetoric and behaviour which OFSTED demonstrated particularly in its first few years of existence.   OFSTED’s construction of its role and mission emphasised its independence and objectivity and regulatory distance from schools and the teaching profession, and demonstrated a technocratic, rationalist approach both to school effectiveness and to performance measurement and evaluation (Levacic and Glover 1997; Thrupp 1998).

5.2
Regulatory agencies form and accountability

OFSTED is a statutory body – formally a non-ministerial government department, established by the Education (Schools) Act 1992, and incorporating the longstanding legal responsibilities of HM Inspectors of Schools under pre-existing legislation.  It was established to undertake inspections of schools, to report on the quality and standards of education, to monitor schools causing concern and to advise the secretary of state.   Its remit has gradually been widened over the last decade to include the regulation of local education authorities, teacher training, adult education, independent schools, careers/youth services, childminding, nurseries and daycare for children, and now also incorporates children’s social services.  OFSTED is funded by government, and is accountable to parliament through the Department for Education and Skills, but it operates at arms length from the Department of Education and Skills, and HM Chief Inspector, who leads OFSTED, has considerable direct powers in the legislation.  Successive Chief Inspectors have managed to behave with considerable autonomy.

	Legal form and framework
	OFSTED is a non-ministerial government department.  The Chief Inspector is appointed by the Queen in Council. 

	Governance arrangements
	OFSTED  reports to parliament through HMCI’s annual report and to the Education and Skills Select Committee regularly through reports and appearances. OFSTED has established a degree of independence from government, partly through the distinctive role of the Chief Inspector and also through its high public profile and visibility.  OFSTED has a non-executive board to advise HMCI, and a corporate management team made up of its senior management.



	Funding


	£73 million on school inspections in 2002/03, or £17,474 per school inspected that year.  Funding is from government – schools do not pay for inspections.   The costs of inspections borne by schools are not routinely measured.

	Size and structure
	OFSTED has a headquarters and three main regional offices, and is organised into five main directorates dealing with corporate services, finance, children, education and learning and skills.  


5.3
Regulated organisations

As was noted earlier, OFSTED originally had responsibility primarily for regulating maintained schools in England.  Over time, its remit has gradually been expanded to include local education authorities, provision for students aged 16-19 in further education colleges, independent schools, nursery and “early years” education providers, and childcare/daycare providers including childminders, and is planned to extend in 2007 to include children’s social services.    In addition, OFSTED has a broad remit to provide advice on issues at a national level, and undertakes a range of thematic studies and reports.

	Number of regulated organisations
	23,000 maintained schools (primary and secondary), plus independent schools (around 1, 269 schools not affiliated to the Independent Schools Council which carries out its own inspections), further education colleges (358), LEAs (150) and childcare providers (100,000+)

	Types and nature of regulated organisations
	In the schools sector, OFSTED regulates primary, secondary and special schools of widely varying size, and including special, selective, comprehensive, denominational and community schools.

	Scope and nature of regulated activities
	OFSTED has a broad remit to investigate and report on all aspects of the performance of schools, including both direct assessment of the quality of teaching and wider consideration of issues such as resourcing, leadership and management, school ethos and behaviour, etc.


5.4
Regulatory regime and interventions

The OFSTED regulatory regime has changed and evolved considerably over the 14 years since its creation, but is fundamentally based on a detailed, standards based framework for inspection which is intended to embody clear, reliable and empirically measurable standards for teaching and learning based on available performance data, document review, interviews with a wide range of stakeholders, and direct observation of a sample of lessons.   In the past, school inspections have been scheduled once every four or six years, and schools were notified well in advance of forthcoming inspection.   The inspection visit took place over several days, with a team of inspectors contracted by OFSTED to undertake the inspection according to OFSTED’s methodology.   Longer visits and a bigger team were used with larger schools, and inspection teams include subject specialists and a lay inspector. The inspection process was preceded by the collation of a large volume of background data by the school, and a period of preparation.  After the inspection, a report was produced and published. OFSTED could follow up its inspection with a range of enforcement measures, including followup inspections, the production and monitoring of a school improvement plan, and the placing of a school in special measures.  Ultimately, schools which failed to respond could be closed (around 190 schools closed in these circumstances over the ten years to 2004).

 The process outlined above has been recently changed to alter the period between inspections (initially to vary it according to school performance, and subsequently to move towards a maximum three yearly cycle of inspection); to scale back the intensity of inspection for some schools and latterly to move towards much shorter focused visits by a smaller inspection team led more directly by OFSTED staff; to incorporate school self-assessments into the evaluation; and to reduce the period of notification of inspection so that schools invest less in preparation (Matthews and Sammons 2004).   

OFSTED also conducts national thematic investigations, and contributes to the development and evaluation of education policy in a wide range of areas.

	Direction


	OFSTED thematic studies produce national guidance on policy and practice issues

OFSTED framework and handbook for school inspection sets out a detailed and highly specific set of standards and methods which are used as the basis for inspections.



	Detection


	OFSTED inspections are undertaken by inspection teams from independent contractors using OFSTED’s methodology; there are around 1,500 active qualified inspectors.  School inspections now take place about once every 3 years.  Schools complete a detailed self-evaluation in advance, and the inspection team is provided with a detailed analysis of pupil performance data.  The duration of the visit and size of team depends on the nature of the school, but OFSTED has moved from larger, longer and more intensive visits preannounced several weeks in advance to much shorter and focused visits of up to 2 days with only a few days notice.

	Enforcement


	Publication of OFSTED’s reports on schools on its website and coverage in the local press, and the provision of a summary of the report to parents and children.

Recommendations of specific changes to DfES and the school/LEA.

Placing schools where there is cause for concern on “special measures” involving, for example, termly monitoring visits.

Closure of schools which fail to respond to special measures.




OFSTED’s reports on schools, made very widely available to parents and other stakeholders via its website, have been the focus of much attention.   Written to a tightly specified template, and using a standardised language to describe performance and quality (“sound”, “good”, “satisfactory” etc) they have been critiqued both for being formulaic and unintelligible to a lay reader (Field et al 1998) and for being of variable and inconsistent nature and lacking in reliability (Penn 2002).  OFSTED has responded by producing reports which are shorter, written in plainer language, and which contain sections aimed directly at children and parents.

5.5
The impact of regulation

There is a very large volume of research and evaluation concerning the work of OFSTED, The most comprehensive evaluation of OFSTED, undertaken jointly by OFSTED with the Institute of Education, argues that it is simplistic to expect that a causal link between inspection and improvement can be established.  However, it also concedes that improvement through regulation is far from automatic, and there is no guarantee of improvement following inspection unless such inspections form part of a wider regulatory regime which follows up on their results (Matthews and Sammon 2004).  An evaluation of the new arrangements was published by OFSTED in 2006 (OFSTED 2006).
There is little doubt that the OFSTED inspection process has profound effects on schools, and drives important changes in their behaviour both in the lead up to inspection, during inspection, and afterwards in responding to the report and developing improvement plans (Hopkins et al 1999; Cuckle et al 1998; Ouston et al 1997).  In broad terms, schools invest considerable resources in preparing for inspection, seeking to anticipate and deal with any areas where they might not be performing well.  This preparation can be intensive, and draw resources away from other school activities such as staff training or school development.  The inspection process itself is challenging and stressful, especially in schools where there is a negative view of the process.  Its immediate impact can be very powerful – creating short term elation when schools are praised and depression and demotivation when reports are critical, especially if the school does not accept the report’s content or conclusions.   After inspection, the recommendations in reports are used as a basis for school improvement plans, and though they often highlight issues which were already known to the school, they provide an additional stimulus and lever for change.  In some schools, post-inspection progress falters or slows, and improvements made before the inspection are lost (Hopkins et al 1999; Cuckle et al 1998; Ouston et al 1997).
It has been difficult to find evidence of the impact of OFSTED’s activities on outcomes such as school GCSE examination performance.   Exam performance (measured as the proportion of pupils achieving 5 or more GCSEs at grades A*-C) has been improving since 1988, before OFSTED existed, and large scale analysis of data for 3,000 secondary schools in England over a five year period has produced evidence of a limited and mixed positive and negative impact (Shaw et al 2003).   More recent analysis of the second cycle of OFSTED inspection again finds little evidence of inspection effects and suggests inspection is neither a catalyst for improvement in GCSE results nor an inhibitor (Matthews and Sammons 2004).  However, research does suggest that the school effectiveness factors which are the focus of OFSTED inspections – such as school leadership and management, ethos and behaviour, lesson planning, lesson quality, progress monitoring etc – are related to school outcomes measured by GCSE and Key Stage 3/4  results (Schagen and Weston 1998).

Overall, OFSTED seems to have the greatest impact on schools which are poorly performing and which are placed in special measures, and on schools which are already performing well and in which the inspection process is viewed positively (Matthews and Sammons 2004).

	Impact on structures
	OFSTED inspections have led to changes in resourcing, facilities and leadership of schools.   Staff changes and retraining/development have resulted.



	Impact on processes
	OFSTED inspections lead to better, more structured school improvement plans, and a more planned approach to teaching/learning with clearer objectives, more pupil progress monitoring, and better teaching evaluation.



	Impact on outcomes
	While individual schools – particularly those which have been found to be failing – offer examples of demonstratble improvement in outcomes, overall it seems that OFSTED inspections have little or no measurable impact on GCSE achievement of secondary schools and may even depress achievement slightly (Shaw et al 2003; Matthew and Sammon 2004).




5.6 Lessons from school regulation

The education sector, and schools in particular, have been subject to a higher intensity of regulatory scrutiny and control than most other public services, and it is therefore reasonable to expect that the impact of such regulation would be most marked and measurable in this sector (Cope, Goodship and Holloway 2003).   This analysis suggests that the impact has indeed been considerable and sustained, and that the regulatory regime has been a key factor in driving policy implementation and performance improvement in schools, although the literature also suggests that regulation has been costly and has had some adverse effects.   However, there is little evidence that regulation has produced improvement in the most obvious school outcomes – examination results.  This may reflect the methodological challenges of measuring such effects, but it does give some cause for concern (Matthews and Sammons 2004.

One problem is that analyses of OFSTED’s impact have focused largely on the bilateral interaction with inspected schools, and the immediate or longer term effects of the process of inspection, and have taken little account of OFSTED’s wider influence and effects on schools through, for example, standard setting and national thematic work.  Understanding the impact of a complex and interconnected regulatory regime – involving a variety of interventions, and not always mapped out or described clearly – is difficult, and school regulation is a highly contested domain, in which different stakeholders have very different views and perspectives.

However, evaluations of schools regulation, including but not limited  to the evidence from OFSTED’s experience, suggest that the connection between regulation and improvement is uncertain, because regulation is only one of many influences on performance, regulatory standards are often minimal and so do not challenge successful or highly performing schools sufficiently, performance is difficult to measure, and capacity to detect and address non-compliance and to follow up on regulatory interventions is generally limited.   Moreover, the length of time between OFSTED’s interactions with schools – initially 5 or 6 years, and now 3 years – may make for a rather long cycle of improvement.

To begin with, OFSTED’s exhibited an adversarial style of “deterrence regulation” which was perceived negatively by schools, especially because HM Inspectorate of Schools had traditionally adopted a much more conciliatory style of “compliance regulation”.   Over time, OFSTED has moved away from the most adversarial behaviours and rhetoric of the early years, and has become somewhat more collaborative and less confrontational in its relationship with schools (Vass and Simmonds 2001).

OFSTED has moved to make greater use of self-evaluation in its regulatory detection activities, and early evidence suggests that there is considerable potential in these mechanisms, and though schools tend to rate their performance more favourably than subsequent inspections, the self-evaluation process promotes ownership and support for the resulting report and allows regulatory resources to be targeted better.

OFSTED’s regulatory regime has become increasingly responsive and contingent in its design.  Responsive approaches to regulation – in which high performance is rewarded by reduced regulatory attention – are worthwhile, and do stimulate schools to improve, though there is a risk that some schools become caught in a regulatory trap of poor performance/regulatory intervention which is difficult to exit.  In this context, the importance of community setting and social environment to school performance have been increasingly recognised in the way that regulators evaluate school performance – in two ways, both in mitigating expectations of schools with a deprived catchment, and raising expectations of those with a more affluent and privileged catchment. 

Experience from OFSTED and elsewhere suggests that dealing with persistently poor performance in a small number of schools is difficult, and can consume an inordinate amount of regulatory time and resources.  Takeover strategies, leadership changes and intensive regulatory attention/intervention have all been used, but are all problematic, and take time to show sustained results.   It can be difficult to exit this phase and return the school to “normal” regulatory oversight.  School closure or reorganisation are rarely an appropriate solution to such problems of persistent poor performance, unless the local community has excess school places.
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6.
Regulating criminal justice

There are some long established systems for the regulation of the criminal justice system in the United Kingdom, and the history and design of those systems of regulation are closely intertwined with the development of the services for which they have oversight and the central government departments with responsibilities for the criminal justice system – the Home Office, the Department for Constitutional Affairs, and the Attorney General’s Office.   For example, the regulatory function and oversight of the police service which is now vested in HM Inspectorate of Constabulary originated in 1856, when legislation was first passed to establish central government control through the Home Office over local policing by county and borough authorities  (Harris 1954, 1955).  Similarly, national oversight of the probation service traces its statutory origins to 1936 (Morgan 2004), and the inspection of prisons was first established by legislation in 1835, though it had been the subject of proposed legislation by penal reformers as early as 1735 (Stockdale 1983).

In this chapter we primarily compare and contrast the systems for regulation for those parts of the criminal justice system which fall within the purview of the Home Office – the police, the probation service and the prison service in England, while drawing in a rather limited available literature on criminal justice regulation in other jurisdictions (Chan 1999), and noting that we have found little by way of evaluation of the systems of regulation in each of these areas either in the UK or internationally.  For reasons of resources, we have not covered the systems of regulation for the courts or the legal system (undertaken by HM Inspectorate of Courts Administration and HM Crown Prosecution Service Inspectorate) and we recognise that this chapter therefore provides a partial understanding of the totality of regulation in the criminal justice system, and is most usefully viewed as an analysis of the regulatory arrangements for the police, probation and prison services.   Having remained institutionally relatively static for many decades, criminal justice regulation in England is now in flux.  The recent organisational integration of the prison service and the probation service in England into a national offender management service had already put in train the merging of HM Inspectorates of Probation and Prisons (Morgan 2004).   In 2005, the government consulted on proposals for the further integration of regulatory authority in five main areas – police, probation, prisons, courts and crown prosecution service – into a new, single inspectorate for justice and community safety (Criminal Justice System 2005a; 2005b; HM Inspectorate of Probation 2005c) but in the face of considerable opposition it chose instead to leave the regulatory architecture unchanged but to strengthen cooperation instead.  It has recently chosen to reorganise the government departments responsible for the criminal justice system, removing responsibility for prisons and probation from the Home Office and placing it with responsibility for the courts system in the hands of a new Department of Justice based on what was the Department of Constitutional Affairs.
6.1
Policy purposes and objectives of regulation

The main stated purposes of the various existing criminal justice regulatory agencies are in broad terms to promote the quality, efficiency and effectiveness of those services through inspection, and to provide advice more broadly on their development and on a range of policy issues to government.   This purpose reflects the development of the criminal justice system, and its progressive evolution from being primarily a responsibility of local government, to being a system in which central government plays a crucial or even a predominant role in oversight, performance management and direct control (Loveday 2005).  The inspectorate functions for the police, prisons and probation service were all established originally in response to concerns about standards, efficiency and performance in a criminal justice system which was at one time much more decentralised than it is today (Hood et al 1999; Stockbridge 1983; Harris 1954).  Their statutory remits and the focus of their attention have shifted as the governance structure of the criminal justice system has changed. Now, the role of the inspectorates is in part to monitor and report on the performance of these services to central government, and in part to monitor and report on central government itself, to parliament and the public.   In respect of the latter function particularly, the degree to which these regulators can exercise independence and autonomy is clearly important, and  HM Inspectorate of Prisons in particular emphasises its purpose is to provide “independent scrutiny of the conditions for and treatment of prisoners” and that it fulfils the UK’s responsibility under international treaties to have an independent mechanism in place to report on conditions and treatments in places of detention (HM Inspectorate of Prisons 2005a)

6.2
Regulatory agencies –  form and accountability

The main regulators for the police service, the probation service and the prison service are the HM Inspectorate of Constabulary, HM Inspectorate of Probation, and HM Inspectorate of Prisons.     All three are essentially offices and functions established in primary law (the Police Act 1996; the Criminal Justice and Courts Act 2000; the Prison Act 1952 and other legislation) which are supported and serviced by the responsible government department – in all these cases until very recently, the Home Office.   In this sense, although the position of chief inspector is established by statute (as a servant of the Crown and not an employee of the Home Office – holders of Royal Warrants whose tradition of independence and autonomy is strong), the regulatory agencies themselves are not separate organisations with their own governance structures, but are more directly integrated into government than regulatory agencies in other sectors, reflecting the policy purpose and context described earlier.   

In the recent proposals for the establishment of an integrated inspectorate for criminal justice and community safety, government considered creating a non-departmental public body or a non-ministerial department (like the Healthcare Commission or OFSTED) but concluded that the present arrangements in which the inspectorate is supported and administered from within the Home Office had stood the test of time and would have been continued in the new inspectorate, if those plans had proceeded.  

These arrangements therefore place considerable emphasis on the role of the chief inspector, who is appointed by ministers usually for a fixed term.    In the police service, there is a long tradition of the inspectorate being led by a chief inspector who has great experience in the service as chief constable of a police service.   Moreover, the assistant or deputy inspectors and the inspectorate staff are largely drawn from the inspected organisations, in some cases through the routine use of secondments.  The inspectorate of prisons has, in contrast, been led by individuals who do not have any previous engagement with the service they inspect and bring a more external perspective to the role, but they too make considerable use of senior prison service staff in their inspection teams.  The creation of a single inspectorate for criminal justice and community safety would have meant it was no longer possible for the chief inspector to have professional experience of all the services which he or she inspected.
It is also worth noting that in each of these areas there are often significant other regulatory agencies and structures at a national or local level, which also play a part.  For the police service, the Independent Police Complaints Commission is an independent statutory body established specifically to oversee the investigation of complaints; in the prison service each prison has an Independent Monitoring Board, supported by a central secretariat, and providing lay oversight at a local level, and the Prisons and Probation Ombudsman handles complaints, and conducts independent investigations into every death in prisons, probation hostels and immigration detention centres.  Furthermore, the Audit Commission through its oversight of local government and the National Audit Office through its oversight of central government also exercise regulatory authority over the criminal justice system, and the regulatory agencies collaborate on a number of joint and cross-cutting reviews.

	
	HM Inspectorate of Constabulary
	HM Inspectorate of Probation
	HM Inspectorate of Prisons

	Legal form and framework
	Statute establishes the post of chief inspector, which exists within the relevant central government department and reports to the secretary of state.   “Administrative support” is provided from within the host government department.

	Governance arrangements
	The chief inspector is a servant of the Crown appointed by or on the advice of ministers, generally for a fixed term of around five years, and in all three inspectorates reports to the Home Secretary

	Funding


	£8.2m, direct from government
	£3.2m, direct from government
	£2.6m, direct from government

	Size and structure
	Employs around 130 people, and draws in inspection staff from police services
	Employs around 49 people
	Employs around 40 people.


6.3
Regulated organisations

Each of the criminal justice inspectorates regulates a relatively small number of service provider organisations, organised on a largely geographic basis.  For example, HM Inspectorate of Constabulary interacts with 43 police services in England and Wales, each of which is overseen by a chief constable and a police authority and whose configuration is based largely on the local government boundaries of counties and metropolitan areas.  They also inspect the subdivisions within each police service known as basic command units (BCUs) which are the structures through which police operations are delivered, and a range of other policing agencies or entities (for example, the British Transport Police and the Civil Nuclear Constabulary).  Similarly, HM Inspectorate of Probation oversees local probation boards and local criminal justice boards, appointed bodies which organise the provision of offender management and probation services at a local level, and HM Inspectorate of Prisons oversees around 139 prison establishments in England and Wales, as well as immigration detention facilities.

	
	HM Inspectorate of Constabulary
	HM Inspectorate of Probation
	HM Inspectorate of Prisons

	Number of regulated organisations
	43 police services in England and Wales and their police authorities; around 300 Basic Command Units (BCUs) within those services; and some national agencies
	42 local criminal justice boards and 150 youth offending teams (YOTs).
	Around 139 adult prisons, juvenile establishments, and immigration removal centres

	Types and nature of regulated organisations
	Police services vary in size and scale considerably – largest is the Metropolitan Police
	Local criminal justice boards and probation areas broadly match police service boundaries
	Prisons serve a variety of populations and purposes – from high security to open; males, females and juveniles, etc.

	Scope and nature of regulated activities
	Inspectorates have a very broad scope to examine any issues to do with effectiveness and efficiency of services, and can investigate performance problems or failures. 


6.4
Regulatory regime and interventions

It is notable that all three agencies are titled as inspectorates, and that the business or process of inspection (which we have seen as one of the many tools available to regulatory agencies for the purposes of detection or measurement) tend to predominate in their accounts of their work.  In broad terms, the criminal justice regulators make rather less use of explicit written standards than is seen in other sectors.   While their annual reports and the reports they publish after inspections make their general purpose and intent relatively clear, they do not all publish detailed and explicit specifications or standards against which the performance of regulated organisations will be assessed during inspections.    For example, HM Inspectorate of Constabulary provides a structured framework of core issues and questions with descriptions of good performance, but leaves substantial scope for discretion on the part both of police services and of the inspection team involved in any visit.  HM Inspectorate of Probation focuses its Effective Supervision Inspection (ESI) programme on the review of around 100 offender cases by the inspection team, and the collation of a wide range of largely qualitative evidence.  HM Inspectorate of Prisons publishes its expectations of prisons in a detailed set of criteria set out over three volumes which describes how those expectations should be evidenced during inspections.  It draws on both qualitative and quantitative data sources during inspection, including a survey of the prisoner/detainee population.
The criminal justice regulators all provide advice to government and contribute to wider policy development and the consideration of national issues through their programmes of thematic work, which often draws on findings from local service inspections.  HM Inspectorate of Constabulary also undertakes a wide range of non-regulatory functions, including advising on operational police matters, advising on senior appointments to police services and overseeing training, development and performance reviews, and making recommendations on the award of honours

For the purposes of detection, the inspectorates make extensive use of periodic inspections, often supplemented by the collation of a range of performance information and data from self-assessment by the regulated organisation.   Inspections are undertaken by senior staff who generally have extensive service experience, and involve interviews, direct observation, meetings and documentary review.  

The enforcement powers of the criminal justice inspectorates are generally very limited, and largely exercised by (and at the discretion of) the Home Secretary.   The principal independently exercised power of the inspectorates is generally to publish their reports and findings without editorial influence or control from the Home Office or other stakeholders.  These reports are directed variously at the Home Office, at the regulated organisation (a police force or prison) and its senior leadership, and at the wider public.   In practice, adverse comments or criticisms in their reports have considerable influence and are widely reported and so their recommendations to ministers often have effect. Some require the formal production of action plans to address those recommendations, or revisit them through later inspections.  It has been noted particularly that HM Inspectorate of Prisons has made very effective use of publication, reinspection and even a refusal to inspect a prison establishment all for the purposes of enforcement (Hood 1999).
	
	HM Inspectorate of Constabulary
	HM Inspectorate of Probation
	HM Inspectorate of Prisons

	Direction


	Thematic reviews on issues like community policing, gun crime, call handling

Publication of issues framework for inspection
	Thematic reviews on issues like racially motivated offences, domestic violence and offender accommodation.
	Thematic reviews on issues like suicide and self-harm, race relations, prison healthcare.

	Detection


	Baseline assessments undertaken annually using an extensive quantitative data set on performance, supplemented by 5 yearly inspections of BCUs and 3 yearly inspections of services/police authorities
	3 yearly ESI (effective supervision inspection) of probation areas, and joint 5 yearly inspections of YOTs.  Joint Supporting People inspections with the Audit Commission
	2 inspections every 5 years of all prisons; 3 yearly inspections of juvenile establishments and immigration removal centres; risk-based followup and unannounced inspections.

	Enforcement


	The inspectorates have very limited direct enforcement powers over the services they regulate.  They report to the Home Secretary and to parliament via their annual reports, and their main powers are to publish their reports without constraint or control from government, and to give advice and make recommendations to ministers.   


6.5
The impact of regulation

While there is a substantial policy literature on the activities of the criminal justice regulatory agencies, and some broader academic literature on the development of these systems for accountability and regulation (Mawby and Wright 2005; Bowman et al 2000) we found no empirical studies of the impact of regulation on the criminal justice system.   While the annual reports of the inspectorates (HMIC 2004; HMI Probation 2005a; HMI Prisons 2005b) provide extensive evidence both of the performance of the services they regulate, and of the comprehensive programmes of work undertaken by the inspectorates, they offer relatively little evidence of the impact on performance, and particularly of the additionality of inspection and regulation (though HM Inspectorate of Probations undertook a case study on the costs and benefits of inspection in one probation area (HMIP 2005b) and HM Inspectorate of Prisons routinely measures the implementation of its recommendations).   

However, there is undoubtedly some powerful case-study evidence – based especially around the interventions of the inspectorates in particular organisations, such as the individual reports of HM Inspectorate of Prisons (Hood et al 1999) – which demonstrates their capacity to bring about important and significant changes.   Nevertheless, at a system level, there is a remarkable absence of empirical evidence of the direct impact or effect of the regulatory regimes, or of the “added value” of regulation.

6.6
Lessons from criminal justice regulation

The systems for the regulation of criminal justice in England reflect the organisational history of the police, prison, probation and courts service, the different policy and management challenges of the agencies in police, probation and prisons, and the growing role played by central government in the management of criminal justice.  The regulators have played an important part in the development of the criminal justice system, as advisors to central government and to the service providers they regulate, as the “eyes and ears” of central government, and as independent commentators on the performance of central government itself through their accountability to parliament and role in relation to wider international obligations in relation to human rights.  There are, however, some tensions between these different roles.

Although these regulatory arrangements have been in place for many years, we note that they have been subject to relatively little challenge or evaluation.  It seems that there has been a broad consensus of support for their work within the services they oversee and in government, and their contribution and impact on performance has not been much questioned or contested.

Two of the  criminal justice regulators – for the police and probation services – have, by and large, close working relationships and connections with the service providers whom they regulate, and with central government in the shape of the Home Office.  There are clear advantages in this, in terms of collaboration and cooperation, but it is not clear that such arrangements provide sufficient actual or apparent independence for the regulator to sustain its role in accounting to parliament and the public for the performance of regulated organisations.  It is notable that these two regulators have relatively low levels of public awareness of their work.   On the other hand, the criminal justice regulator for the prison service has a long history of a more distant and critical relationship with the Home Office and more clearly fulfils what might conventionally be seen as its regulatory function.  Its reports are, generally, more critically oriented and its work tends to secure greater public awareness (Hood et al 1999).   

The  creation of a single inspectorate for criminal justice and community safety could have  brought some important changes to these relationships, but it was prevented from proceeding by votes on the necessary legislation in the House of Lords in 2006.  Substantial opposition was voiced to the changes because of their impact on HM Inspectorate of Prisons and the perceived reduction of its independence and particular focus on the prison service.  In a sense, this turn of events reflected the rather different regulatory purposes, styles, relationships and public profiles already referred to above, and it seems that the possibility that the new regulator might have brought some opportunities for improved working was insufficiently persuasive.   The new inspectorate would have had some advantages of scale, which could be important because all the existing regulators are currently relatively small.  Because the new inspectorate would not have been aligned to a single criminal justice service, and would not have had some of the non-regulatory functions currently fulfilled by, for example, HM Inspectorate of Constabulary, it was likely to have had greater regulatory distance from the services it regulated.   Moreover, because the new regulator would have related to more than one government department (the Home Office, Attorney General’s office, and Department for Constitutional Affairs), it could also have had a greater regulatory distance from government.  Of course, such relationships would have been revised once again in the light of the recent reorganisation of the Home Office.
However, it will continue to be the case that the regulatory arrangements for the criminal justice system will be closely integrated into the government department which is primarily responsible for funding, overseeing and in some cases providing the services being regulated which raises important questions of governance, accountability and fitness for purpose.  It has been argued in the past that while the independence of the inspectorates has been seen as important to their credibility and impact, the constraints on their funding and the limits on the scope and scale of their work mean that in practice they cannot match the flexibility, rigour or criticality of comment exhibited by other regulatory agencies (Morgan 2004)
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7.
Regulating social housing

The rented housing sector in the United Kingdom consists of a commercial market for private rented accommodation; the provision of public housing by local authorities; and the provision of social housing by “registered social landlords” which are non-profit making organisations such as housing associations.  Public and non-profit housing provision exists to serve social policy goals which would not be met by the private housing market – for example, the provision of adequate housing for low-income groups, the provision of particular types of accommodation, and provision in areas where the costs of private rented accommodation are high for groups such as key workers, new families, and local people who might otherwise have to move away.  Generally, social and public housing is provided at rents below the rates which might be set by the market and is allocated through a statutory process according to housing need.  Of course, the existence of the public and social housing sector has a considerable influence on the private property rental market.   Over the last decade, there have been powerful financial incentives for local authorities to divest themselves of their council housing stock and to pass over housing provision to registered social landlords who can access government support for housing development and capital investment, and so the social housing sector has grown rapidly.   

This chapter explores the regulation of social housing in England, which began in 1964 and took on its present form when both private and social housing market regulation was reformed in the Housing Act 1988 (Mullins 1997).  The regulation of privately rented housing (Crook and Kemp 1996) under legislation such as the Housing Act 1988 is primarily undertaken by local authorities and is not covered in this chapter, though it should be noted that some commentators have called for increased regulation of the private rented sector, and the extension of some or all aspects of the regulatory arrangements for social housing to the private market (Rugg and Rhodes 2003).    A review of the regulation of social housing in England is now in train, and further reforms have been proposed which would see the integration of the Housing Corporation with another agency, English Partnerships, which deals with wider social and economic regeneration (DCLG 2006).  We identified a limited literature on the regulation of social housing in Europe (Priemus 1995, 1996; Walker 1998)  and elsewhere (Doron and Lightman 2003).

7.1
Policy purposes and objectives of regulation

Social housing providers – termed “registered social landlords” (RSLs) are regulated by the Housing Corporation, which itself defines its aim as to “raise the standard for homes and neighbourhoods” through the regulation of housing associations, investment in social housing, promoting a tenant focused approach in social housing, and leading change in the social housing sector (Housing Corporation 2005).   It is both a regulator and a funder of housing associations, because it is the agency responsible both for overseeing the performance of RSLs and for allocating central government finance for social housing (a budget of around £1.7 billion pa).  It works closely with the Department for Communities and Local Government and other government departments on housing policy development and implementation.

In its regulatory role, it has been suggested that the Housing Corporation has pursued a number of policy objectives (Day and Klein 1993, 1995; Mullins 1997).  It holds RSLs accountable for their use of public resources (investment grants in social housing) and ensures that they steward those resources well and have proper standards of management and housing provision.   It uses its regulatory and funding powers to pursue on behalf of government a range of national social policy objectives, such as the provision of housing for key workers in the public services, the sustainability of rural communities where property prices are high,  and the promotion of modern methods of house construction and energy conservation.   It also acts in some ways to protect the interests of RSLs – for example, in managing competition and controlling entry to the social housing market, and to provide comfort and reassurance to private lenders who finance much of the investment in social housing.  Finally, it acts to promote the needs of tenants or consumers, and to encourage their participation and involvement in decisionmaking by RSLs.

7.2
Regulatory agencies; form and accountability

The Housing Corporation is a non-departmental public body accountable to the Department for Communities and Local Government.  It was first established in 1964, to deliver social housing schemes through housing societies.  Originally, its primary role was to administer a programme of repayable loans to housing providers, but since the Housing Act 1988 it has functioned primarily as a regulator and a grant-making body.    It has a board, the chair and members of which are appointed by ministers.  The chief executive of the Corporation is appointed by the board.

It should be noted that because housing associations take a variety of organisational forms, they may also be regulated by the Charities Commission and the Registrar of Friendly Societies.  Moreover, those which engage in the provision of care services are regulated by the Commission for Social Care Inspection, and the Audit Commission has oversight of the public housing sector and undertakes inspections of RSLs under a memorandum of understanding with the Housing Corporation (Audit Commission 2005).

	Legal form and framework
	The Housing Corporation is a non-departmental public body established in legislation (the Housing Associations Act 1985; the Housing Act 1988 and others) and accountable to the Department for Communities and Local Government

	Governance arrangements
	The Corporation has a non-executive chair and board, representing a wide range of stakeholders.  Board members are appointed by the Department for Communities and Local Government.

	Funding


	£41.6m in 2004/05, directly funded by government.

	Size and structure
	Over 500 staff based in eight offices around England.


7.3
Regulated organisations

There are around 2,000 housing associations in England regulated by the Housing Corporation, and while there are a large number of small or very small RSLs with a housing stock of under 250 homes, there are a smaller number of larger or very large housing associations with a housing stock in some cases of tens of thousands of homes.    Overall, RSLs provide over 2 million homes in England, and manage housing assets of £54 billion.

RSLs vary in their organisational structure, governance and composition – some are registered as charities, or as limited companies (or both); some are co-operatives, or friendly societies.   While most RSLs focus on letting residential accommodation, a growing number have wider purposes such as the provision of hostel or care services, and some have entered the private rental market alongside their social housing responsibilities.    The Housing Corporation regulates their social housing role and remit, though it clearly takes an interest in other activities where they may affect the core RSL purpose.

The Housing Corporation has no role in regulating commercial property companies or the private rental market.   However, since 2004 the Corporation’s grant-making powers have been extended to allow it to use government funding for social housing to make grants to bodies other than RSLs, including private property developers.  

	Number of regulated organisations
	1984 registered social landlords (RSLs) in England 

	Types and nature of regulated organisations
	RSLs range widely in scale and nature – they include almshouses, co-operatives, lettings organisations, hostel/care providers; some are registered as charities, as limited companies, or as both.

	Scope and nature of regulated activities
	Broad remit to ensure that RSLs are “viable, properly governed and properly managed”.  Aim to protect government investment in social housing and ensure it is well used.  Broad remit across the social housing responsibilities of RSLs, including efficiency, effectiveness, quality and economic issues.  Not responsible for non-housing functions of RSLs.




7.4
Regulatory regime and interventions

The Housing Corporation used to operate a detailed system of performance standards which were largely focused on processes and structures in housing associations.  Following a strategic review in 2001, the Corporation developed a new regulatory code which emphasises outcome-focused standards in which associations have greater flexibility about how they demonstrate compliance; a focus on continuous improvement; a proportionate approach which treats different RSLs (for example, small associations) differently; and a more consistent and transparent regulatory process (Housing Corporation 2002).

Housing associations are required to make an annual compliance statement, and on that basis the Corporation then decides whether to gather further information, through a visit or other means.  When issues or problems are identified, a regulatory plan is drawn up, and its implementation is reported on.  In a small number of cases, the Housing Corporation may use its statutory powers to intervene, to institute a statutory inquiry, to make appointments to the board of the housing association, and ultimately to transfer the associations assets to another organisation.  For larger RSLs, the regulatory relationship with each RSL is undertaken by a “lead regulator” at the Housing Corporation who builds up a longitudinal understanding of and relationship with the RSL.  Since 2003, the Audit Commission which has as part of its statutory remit regulatory oversight of public housing operated by local authorities has carried out a programme of inspections of RSLs in collaboration with the Housing Corporation, under a memorandum of understanding between the two regulators (Audit Commission 2005)

The Housing Corporation is an economic regulator in three respects.  Firstly, because it allocates government funding for social housing, it controls the development activities of housing associations and it can withhold investment from housing associations for non-compliance with the regulatory code.  Secondly, since 2000 the rents charged by housing associations have been controlled under a system of target rents based on property values and earning levels, and the Corporation monitors the progress of housing associations in moving towards these target rents over a period of ten years (Solomou, Wright and Whitehead 2005).  Thirdly, the regulatory code focuses closely on the financial viability and good financial management of RSLs.

	Direction


	Publishes its Regulatory Code which sets out its general expectations of RSL’s performance, and may also issue additional circulars requiring RSLs to take action to comply with the Code’s requirement

Produces and disseminates a bank of good practice guidance, which informs its regulatory interactions with RSLs. 

	Detection


	RSLs are required to make an annual compliance statement, assessing their performance against the Housing Corporations regulatory code, and to provide a range of other information.  The Housing Corporation can make visits based on this information, and draws up a published report and a regulatory plan.  The Audit Commission undertakes a programme of inspections of RSLs.

	Enforcement


	The regulatory plan sets out the proposed level of engagement with the RSL.  When unacceptable performance is found, it may result in further regulatory oversight, intervention (and the agreement of an action plan for dealing with the issues) and eventual enforcement (when the Housing Corporation may suspend funding and use its statutory powers which allow it to make appointments to RSL governing bodies, to direct a statutory inquiry, and to intervene where there is a risk of insolvency


7.5
The impact of regulation

The impact of the regulatory regime of the Housing Corporation should be seen in the wider context of the changing nature of the social housing sector.  Walker and Jeanne (2002) note that there has been a huge transformation in the roles and expectations of RSLs in the last two decades.  The sector has been opened up to greater competition, has been driven to become more business-like and entrepreneurial, has been encouraged to diversify from its basic social housing functions, and has been expected to be more consumerist and customer-focused in its dealings with residents and tenants, and to involve them more directly in governance and decision making arrangements.  In addition, because government funding for social housing is available to RSLs but not to local authorities, the sector has expanded rapidly as local authorities have transferred their housing stocks into the management of new RSLs.  

While the Housing Corporation has played a key role in these developments, there is little evidence available to demonstrate the particular impact of its regulatory regime and interventions (Mullins 1997).  Following the redesign of its approach to regulation in 2001, the Housing Corporation commissioned an independent review of its new regulatory arrangements which reported in 2004 (Indepens 2004).  This review concluded that it was too early to make any assessment of the impact of the Corporation’s regulation on the performance of RSLs, but it did reach some important conclusions about the development of the new regulatory code and the effects of the new regulatory regime from a range of perspectives.   With the current review of social housing regulation in prospect, the Housing Corporation has also commissioned work to explore regulatory regimes and processes in other settings and sectors (Zitron 2006; Chartered Institute of Housing 2006).
The proportionality of the new regime is still open to challenge, with some RSLs still feeling there is an undue burden of scrutiny, but the introduction of lead regulators was widely welcomed as having improved the relationship between the Housing Corporation and RSLs. The number of RSLs under supervision – in other words, requiring more intensive regulatory scrutiny or intervention – has reduced by two thirds, as the new approach has focused more closely on resolving the problems without delay.   However, the supervisory powers of the Housing Corporation may need extension – at present the regulatory code has no statutory force and is not directly enforceable through the courts, and in some cases the Housing Corporation may need to act not just to make appointments to the board of an RSL but also to replace its executive management team.

7.6
Lessons from housing regulation

The intended movement by the Housing Corporation away from a detailed regulatory framework based around process-oriented standards and towards a more flexible regulatory code based around principles and regulatory outcomes deserves consideration.  Though the reorientation may not have been completely successful, it does provide an example of a more responsive regulatory approach which seems to have been effectively tailored both to the varying size and nature of RSLs and to their performance.   Rather than mandating inspection of all RSLs, the Housing Corporation has relied initially on available performance data and self-assessment by the organisation to shape its subsequent regulatory interventions.  The designation of a “lead regulator” for each RSL has also been an important component of the responsive approach, allowing this individual to establish longitudinal understanding of and relationship with the RSL and to be more effectively engaged in its action plan

The Housing Corporation combines the roles of economic and social regulator – overseeing the financial performance of RSLs, the setting of social rents, and the funding of their investments in social housing, as well as overseeing their wider performance in areas such as economy, efficiency and quality of service.  In this regard, it demonstrates that these roles can be combined effectively, and that there may be some advantages to such integration, such as the ability of the regulator to use its economic regulatory powers (such as control over access to investment funds) in enforcement of its wider regulatory requirements.

The roles played in social housing regulation by the Housing Corporation and the Audit Commission reflect the development of the sector, and the coming together of public or council housing (operated by local authorities) and social housing (operated by RSLs).  It is not clear that this division of responsibility for inspection between the Housing Corporation and the Audit Commission provides additional value to the regulatory regime, though it should be noted that there is also no evidence that this arrangement causes problems to either of the regulators or to RSLs.  However, regulatory fragmentation of this form should be questioned unless it can be shown to have benefits, as it almost certainly has some costs associated with duplication, liaison and coordination.
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8.
Regulating occupational health and safety

There has been a long history of occupational health and safety regulation in the UK, going back to the 19th century (HSC, 2002b).  The current regulatory arrangements are based on the Health and Safety at Work (HSW) Act of 1974, which established the Health and Safety Commission (HSC) and the Health and Safety Executive (HSE), incorporating what had been six separate inspectorates – factories, mines, agriculture, explosives, nuclear installations and alkali works (Hutter and Manning, 1990).

In this chapter we focus on the regulation of health and safety in Great Britain by HSC, HSE and local authorities.  The recent Hampton review (Hampton, 2005) brought together a significant amount of information on occupational health and safety, and we have made liberal use of this.  Evidence of the impact of health and safety regulation is also drawn from regulation in the USA, and from a previous literature review (Wright et al, 2004).

8.1
Policy purposes and objectives of regulation

The HSC aims to protect the health, safety and welfare of people at work, and to safeguard others, mainly members of the public, who may be exposed to risks from the way that work is carried out (HSC, 2002a).  It has put this in the context of a wider vision of gaining recognition of health and safety as a cornerstone of a civilised society, and through this to lead the world in workplace health and safety (HSC, 2003).

Occupational health and safety (OHS) legislation attempts to define forms of conduct at an everyday level (Hutter, 2001). Moreover, it aims to constitute them as normal and unthinkingly accepted activities.  However, much of the legislation only requires employers to act on OHS issues “so far as is reasonably practicable” (Grabe, 1991).

8.2
Regulatory agencies; form and accountability

The Health and Safety Commission (HSC) is responsible for enforcing land-based, work-related, health and safety law in Britain (CCA, 2003a, 2003b).  Actual enforcement and information activities are undertaken by over 400 local authorities and by the Health and Safety Executive (HSE), the ‘operational’ arm of the commission, which does most of the background work on which the Commission bases its decisions.

In 1985 the European Union started a comprehensive regulatory programme to improve health and safety at work (Eichener, 1997).  Competition between member states in trying to establish their own regulatory approaches at the European level (Héritier et al., 1994; cited by Eichener) has often led to a level of protection that is higher than the level of the most advanced member state.  The HSE’s approach to regulation is subject to occasional audit by the Senior Labour Inspectors’ Committee on behalf of the European Commission.
HSC has established Advisory Committees for various hazards and industries, which in addition to providing advice, work to improve health and safety in their sphere of responsibility (House of Commons Work and Pensions Committee, 2004).  Between 2003 and 2005, all Advisory Committees were reviewed, and some were reconstituted so that they better engaged relevant stakeholders.  HSE consultation with employer and trade union representatives provides it with access to technical expertise, and helps ensure that regulations will be accepted (Grabe, 1991).  But the procedure is slow, and if consensus is lacking then HSE sometimes supports one side or the other just to overcome a stalemate.

Local authorities must have, among other things: a clear published statement of enforcement policy and practice; a system for prioritised planned inspection activity according to hazard and risk, and consistent with any advice given by HSE; and arrangements for benchmarking performance with peer Local Authorities.  The Local Authorities Coordinators of Regulatory Services (LACORS) was created by the UK local authorities associations in 1978, and promotes quality regulation by disseminating guidance and good practice to local authorities, primarily with regard to enforcement (LACORS, 2004).
	
	HSC and HSE


	Local authority Environmental Health Departments (EHDs)

	Legal form and framework
	HSC and HSE are Non-Departmental Public Bodies established by the Health and Safety at Work Act 1974.
	Local authority structures vary and EHDs are responsible for safety in a number of areas, not just health and safety. 

	Governance arrangements
	The Commission consists of a Chairman, between six to nine other commissioners all of whom are appointed by the Government, and a small number of civil servants. Because of consultation requirements, three of the commissioners are seen as "employer" representatives and another three as "employee" representatives.  Although the HSC is an independent body, it is accountable to the Government, requires the consent of the Government for activities such as issuing ‘codes of practice’, and can be directed to do particular things by the Government. 
	Environmental Health Officers are responsible to local councillors, who set budgets and decide on priorities.  HSE, through its’ Local Authority Unit (HELA), provides guidance on enforcement which local authorities have a duty to follow.  If HSC believes that a local authority is failing to perform any of its enforcement functions, then it can ask the Secretary of State to hold an inquiry, following which the authority may given a deadline to improve its enforcement.  If it does not meet this deadline, then enforcement may be passed to HSE.

	Funding


	Gross expenditure by HSC/E in 2004-05 is projected to be £284 million. Of this £226 million is Government grant, and £47 million comes from charges
	Local authority Environmental Health Departments have an annual budget of over £700m, but only 10% of Environmental Health Officer time is spent on health and safety.

	Size and structure
	HSE employs about 4,000 staff (HSC, 2002b), of whom about 600 are field inspectors (Tombs, 2003).  The ratio of inspectors to premises can vary widely between sectors
	In 1999/2000, 3,650 (1,110 whole time equivalent) local authority officers enforced health and safety (HSC, 2002b).


8.3
Regulated organisations

HSC is directly responsible for regulating health and safety in nuclear installations and mines, factories, farms, hospitals and schools, offshore gas and oil installations, the safety of the gas grid, the movement of dangerous goods and substances, and railway safety.  Areas of harm or risk not covered by HSC include consumer and food safety, marine and aviation safety, and pollution, all of which fall to other agencies to regulate (HSC, 2002b).   The premises in which local authorities have enforcement responsibilities are broadly retail shops; wholesale shops and warehouses; offices; catering services; provision of residential accommodation; and consumer and leisure services and other premises  (HSE, 2003a).
8.4
Regulatory regime and interventions

A key role of regulatory legislation in OHS has been controlling entry to the market through, for example, the imposition of entry requirements such as registration or licensing (Hutter, 2001) in high hazard industries (HSE, 2002).

OHS traditionally made use of procedural standards rather than outcomes/performance standards (Hopkins, 1994) because harm may be truly accidental, or it may be difficult to establish employer culpability.  Regulatory agencies have responded to public demands for retribution following a fatality by prosecuting procedural violations, but the consequent fines are often perceived as much too small.  In the UK and Australia, problems associated with procedural standards led to more emphasis on performance standards, through a general duty of care to ensure safety (Hopkins, 1994).  Regulatory bodies drew up a series of subsidiary regulations and detailed codes of practice.  As these are not legally enforceable, however, inspectors must rely in the first instance on persuasion and education, orienting inspectorates even more towards remedial action rather than prosecution.

A desire to ease the ‘regulatory burden’ and to improve the cost-effectiveness of state OHS activity (De Baets, 2003), and to encourage firms to go beyond compliance with minimum standards and to develop a safety culture (Gunningham, 1999), led, from the mid 1990s onwards, to a shift in regulatory focus.  Regulators monitored the adequacy of firms’ OHS management systems, such quality assurance and safety reporting, rather than monitoring technical standards and concentrating on individual deficiencies (Gunningham, 1999; Frick and Wren, 2000, cited by De Baets, 2003).

The regulatory model for OHS can be characterised as one of enforced self-regulation (Hutter, 2001), or “reflexive” regulation (Aalders & Wilthagen, 1997): The government lays down broad standards which companies are then expected to meet, by developing risk management systems and rules to secure and monitor compliance.  It builds on corporate self-regulatory capacity, and gives companies flexibility to design systems adapted to their circumstances.  Regulatory efforts are directed towards companies that do not self-regulate effectively.

Care needs to be taken that implementation is not superficial and does not reinforce hierarchy (Gunningham, 1999), that the public have access to information and access to justice, and that there is democratic control of enterprises’ behaviour (Aalders & Wilthagen, 1997).  These problems might be partly solved through a mixture of providing incentives, systems monitoring, intermediary structures and networks, corporate social responsibility, and other market-oriented regulatory tools (Aalders & Wilthagen, 1997; Gunningham, 1999).

It is only one step further to leave enforcement to the regulated enterprises, through privatized audit firms (Aalders & Wilthagen, 1997).  This might work in OHS, where disputes can be clearly identified as between employer and employees.  Regulatory pluralism may have potential for overcoming the inadequacies of state regulation (Gunningham, 1999).

With regard to the offshore oil industry, it has been observed that HSE has limited its remit to certain management functions, and, in particular, did not seek discussions regarding the OHS implications of an industry-wide cost-cutting strategy, although most workers and half of managers believed the cuts would reduce safety (Tombs and Whyte, 1998).  Instead, HSE limited itself to safety monitoring.

	Direction


	HSE provides advice to business through a number of different channels, including Health and Safety Awareness Officers, publications, a website, an on-line information service, and a national telephone public enquiry service.

	Detection


	There are two types of inspection regime – permissioning regimes, generally for higher-hazard industries with the potential for catastrophe, and the multi-industry inspection regime.  Both regimes are based on risk assessment, taking into account both inherent risk and businesses’ ability to manage it.

Businesses with defined high-hazard activities must submit a ‘safety case’ or ‘safety report’ setting out how they will manage the risks. Inspection is based largely on testing and verifying the safety cases, both proactively on the basis of risk assessments, and reactively following incidents.

Targeting occurs in four main ways:

· a planned inspection programme, which focuses on those hazards and sectors where improvements are necessary to deliver strategic plan targets

· fixed criteria for selection of accidents and ill-health reports to investigate, based on severity of injury or relevance to key Strategic Programmes;

· a risk-based rating scheme for businesses, which sets the priorities for proactive inspection; and

· special programmes (blitzes) that target particular industries or types of company, based on incident rates or local intelligence.



	Enforcement


	Inspectors address most breaches they find by giving information and advice.  Improvement and Prohibition notices may also be issued.  Prosecution is reserved for the most serious breaches. In 2002-03, 933 prosecution cases followed HSE investigations.


8.5
The impact of regulation

There is little research and evaluation concerning the impact of OHS regulation on accidents and injuries.  Most evaluations concern compliance with regulations.  There are some studies from the USA looking at the impact on outcomes of the federal regulator, Occupational Safety and Health Administration (OSHA), which suggest a positive impact in certain circumstances, but other commentators argue that OSHA adds little to economic market pressures for OHS improvements, and is expensive (Hood, 1995).   It has been noted that agencies can justify further growth, whatever the official statistics on outcomes are, through a “double interpretation” (Hutter and Manning, 1990).  If effectiveness declines, then additional resources are required to increase the impact of enforcement, and if increased effectiveness means that more violations are discovered, then further resources are needed to sustain or increase the impact.

	
	Evidence of impact

	Impact on structures
	No evidence found

	Impact on processes
	Wright et al (2004) have conducted a literature review of interventions to improve compliance with OHS regulations.  It concluded that:

· Established HSE and local authority activities are effective in traditional industries and with large organisations.

· There is strong evidence to support a balanced mixture of advice, enforcement and business incentives.  These are mutually reinforcing

· The application of enforcement is an effective means of securing compliance; the fear of enforcement is a significant motivator; advice and information may be less effective if there is no possibility of enforcement; inconsistency in enforcement is unhelpful

· The fear of enforcement deters people without prior contact with HSE from seeking advice.

· A more cooperative approach can work in certain circumstances, the level of health and safety competence of the duty holder being one factor.

· Advisory, awareness raising and educational work is of great importance, particularly for SMEs.

· Employee involvement is beneficial.

· Nationally co-ordinated sector based initiatives are effective in some sectors.

· Supply chain pressure can have a significant effect on suppliers and contractors.

· HSE can create societal concern and awareness of health and safety issues, facilitating an expectation of improved health and safety amongst all stakeholders.

By supplementing its usual site inspections with blitzes concentrating on particular risks, HSE has raised its profile within the construction industry, and raised awareness of health and safety among clients and designers (NAO, 2004).

A company is more likely to comply with new safety regulations if it already has a strong safety culture (Saari et al, 1993).  If the safety culture is weak, enforcement may help, but more supportive approaches are also needed.

There is general acceptance that OSHA’s and EPA’s chemical accident prevention programs have resulted in improved safety practices (Coglianese and Lazer, 2003).  Nelson et al (1997) suggested that, despite low awareness of a late night retail worker crime prevention standard, OSHA’s efforts to protect high-risk employees were associated with employers' robbery and crime prevention activities.

Brown (1994) found that in British Columbia few repeat offenders were punished, with institutionalised tolerance of widespread violations rather than most firms being “good apples”.  While local circumstances contributed to this, uniform legal standards of general application do not address many hazards, and so consideration should be given to other approaches such as strengthening trade unions and economic incentives.

	Impact on outcomes
	Health and safety regulatory services are among those perceived to have the greatest impact on quality of life by key people in local government (Llewellyn-Thomas, 2004).  57% of respondents to a survey said health and safety had a high impact on quality of life.

Gray and Scholz (1993), in a study of large, intensively inspected firms, found that OSHA inspections that impose a penalty are associated with a reduction in injuries at the penalized plant in subsequent years.  Such inspections appear to focus managerial attention on safety issues in a way that leads to broader efforts to reduce hazards.

Research on OSHA inspections with penalties in manufacturing in 1992–98 (Gray and Mendeloff, 2002, cited by Mendeloff and Gray, 2005) found no preventive effects of these inspections at establishments with more than 250 workers, but there were reductions in injuries at smaller workplaces, especially non-union workplaces with fewer than a hundred workers.  This supports the idea that an inspection leads managers to pay more attention to safety issues generally, including those unrelated to OSHA standards (Mendeloff and Gray, 2005).  Inspections with penalties were more effective than those without (Gray and Mendeloff, 2005).


8.6
Lessons from regulation

Enforced self-regulation depends on the readiness and ability of companies to self-regulate (Hutter, 2001), effective worker participation (Frick and Walters, 1998, cited by de Baets, 2003) and vigorous enforcement (Tucker, 1995, cited by de Baets, 2003), with the relationship between individual inspectors and firms being key to this.  Generally it is most suited to large, well-informed and well-resourced companies in traditional sectors.

Centralizing and unifying arrangements for regulating the workforce, concentrating on serious problems rather than routine inspection, and considering broader aspects of OHS have been concerns since before the 1974 HSW act (Hutter, 1993).  And discussion continues about getting the balance right between different types of intervention, enforcement and advice, and preventive and reactive work

The division of enforcement responsibilities between HSE and Local Authorities, based broadly on regulatory activity, has been found to be confusing, with difficulties in communication, consistency and maintenance of adequate resources within some parts of the system (HSC, 2003; HSE, 2003a).  The consensus is however that a partnership of equals between HSE and local authorities is preferable to a single authority (HSE, 2003b).  Priority sectors and some large firms are to be regulated through national programmes led by HSE, with local, joint decision-making and joint action among local authorities and HSE for the remaining sectors.  The HSE itself has over time moved from being a loose federation of agencies with a “craft like” approach to inspection based on experience, to being more centralized and bureaucratic, with greater specialization of tasks, based on abstract knowledge (Hutter and Manning, 1990).

The question of what mix of specialist and generalist inspectors is appropriate for a sector is an important one, bearing in mind the reduced prestige of generalists, and the complications of adding another group of officials to negotiations (Hutter and Manning, 1990).  Another important issue is the qualities possessed by inspectors.  Relevant past experience in the industry is most critical to acceptance of inspectors by firms, and the greater contact with and knowledge of firms that an inspector has, the more they are able to employ persuasion to compliance, (Hawkins and Hutter, 1993).  Bargaining and game playing is central, based on exploiting information asymmetries, E.g., inspectors bluffing about the risks of formal enforcement and legal sanctions (Hawkins, 1984, cited by Hawkins and Hutter, 1993; Brown et al, 2001).

Regulatory officials’ “working theories” play a large part in agency policymaking and enforcement practices (Hawkins and Hutter, 1993).  Inspectors characterise their prominent contacts, informed initially by stereotypes (for example, scrap merchants are the “rough end”) and then by individual interactions.  Thus pollution traced to a “bad” firm sets up expectations that it has been caused deliberately or negligently, and in the absence of evidence, sanctions are more likely to be employed.  It has been believed across the HSE that formal sanctioning reduces long-run cooperation, leading to a tension between improving practices and maintaining good relations with firms.

The OHS strategies of small companies that do not have an obvious major hazard or well-recognized risk, and lack safety personnel are largely reactive, being limited to the action demanded by inspectors (Genn, 1993).  Such employers mostly did not negotiate, but simply did what they were told, as they perceived inspectors had a great deal of power.

Input from workers is needed to address organizational factors, such as fragmentation of employment units, subcontracting and increased employee flexibility, that are often most pertinent to OHS (Tombs, 1995; Walters, 1998).  But the decline in trade unions, and the tendency of unions and employees to regard income and working conditions as more important than OHS, has led to fewer, less knowledgeable workplace representatives (Walters, 1996b; Walters, 1998; Grabe, 1991).  In response, the government has set up a Workers’ Safety Adviser Challenge Fund (House of Commons Work and Pensions Committee, 2004).

Perceiving employees to be resistant to safety procedures, employers may be cynical about the motives of employees who do push for new safety procedures, reluctant to invest in safety features, and limit consultation by dealing with OHS outside the workplace bargaining structure (Genn, 1993).  Furthermore, inspectors have developed relationships primarily with managers, seeing them as responsible for OHS of workers (Hutter, 1993).  OHS management systems have thus tended to be designed “top down”, leading to a bias towards individualized OHS interventions with limited benefits (Saksvik and Quinlan, 2003).  Such interventions emphasise behaviour control, and largely ignore technology and work organization issues that might challenge authority structures and require more than minimal changes to work processes.

Research and consultation responses suggest that a variety of interventions are needed in each sector in order to influence employers, including: motivating senior managers; sector and industry wide initiatives; working with those at risk; education and awareness; inspection and enforcement; intermediaries; accident and ill health investigation; dealing with issues of concern raised and complaints; partnership; supply chain; design and supply; recognising good performance and best practice (HSE, 2005; HSE, 2004).

Nearly all respondents to consultation agreed that targeting interventions on poor performers should be further developed and made more transparent (HSE, 2004).  Employee assessment or endorsement should be part of any scheme to recognise good performance, and that recognition should be public.  HSC intends to focus attention on poor performers and where there might be significant levels of risk or harm; act increasingly before and at the point of creation of risk, favour methods which require less regulator resource in relation to their benefits; and target investigations on incidents arising from priority topics, major injuries and fatalities (HSC, 2005).  In order to better support people to remain in work, or get back to work, HSE has proposed separating enforcement from support and advice, with much of the latter being produced or distributed by others (HSC, 2003).

There have been substantial variations in enforcement between regions and between sectors (CCA and Unison, 2002; Tombs, 2003).  Falls in pro-active inspections while reactive investigations increased have been suggested to be due to lack of resources (CCA and Unison, 2002).  There have been concerns about the quality, efficiency and accountability of prosecutions, with increases in enforcement, improvement and prohibition notices being accompanied by falls in prosecutions (CCA, 2004).  HSE has proposed to separate prosecution from investigation, with an independent check on the decision to prosecute (CCA, 2002).

Labour inspection needs to be a matter of ‘police activity’ (European Agency for Safety and Health at Work, 2001, cited by de Baets, 2003) with appropriate penalties (Pearce and Tombs, 1990), but health and safety law provides few sentencing options for the courts.  A variety of alternative penalties are being considered by HSE (HSC, 2005), including: administrative fines, imposed by the regulator without recourse to the courts; restorative justice; conditional cautioning, where an offender agrees to comply with conditions to avoid being prosecuted; enforceable undertakings, a legal agreement in which an organisation has to carry out specific activities to improve worker health and safety and deliver benefits to industry and the broader community; on-the-spot fines imposed by the health and safety inspector ‘there and then’ and fixed fines issued by an enforcing authority, typically subsequent to a health and safety inspection or investigation; remedial orders - court orders to ensure that remedial work is undertaken by duty-holders; probation for companies and directors; and adverse publicity orders, whereby offenders are required to publicise their failings
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9.
Regulating environmental protection

The Environment Agency, established under the Environment Act 1995, regulates the major pollution risks to air, water and land (DEFRA, 2003). When it was created, it took over all the functions of the National Rivers Authority, Her Majesty’s Inspectorate of Pollution and 83 local waste regulation authorities in England and Wales (Hampton, 2005).

The recent Hampton review (Hampton, 2005) brought together a significant amount of information about the Environment Agency, and in this chapter we have focused on the agency, making liberal use of the review.  We draw on research from the UK, Europe and the USA, although a sizeable amount of US-based research has been omitted because it concerns issues which are  particular to national policies and institutions in the USA.  

9.1
Policy purposes and objectives of regulation

The three drivers of present day European environmental regulation, according to the European Commission, are competitiveness, sustainable development and governance (Lofstedt, 2004). These drivers address three primary concerns: how to remain competitive in an increasingly globalised world, how to ensure sustained economic growth, and how to regain public credibility in the wake of a number of regulatory scandals.

In the UK, the Environment Act 1995 gave statutory recognition to “sustainable development” as the principal aim of policy.  But the framework is one of traditional pollution control, with the definition of environmental problems and their solutions in the hands of firms (Jewell and Steele, 1996).  Capitalist accumulation and consumerism are largely unhindered by regulation (Fineman and Sturdy, 1999; Vlachou, 2005).

The stated objective of the Environment Agency is “to make sure that air, land and water are looked after by everyone in today’s society, so that tomorrow’s generations inherit a cleaner, healthier world.”  And its’ strategy is to “find the right balance – a proportionate, risk-based response, that will drive environmental improvements, reward good performance, but still provide the ultimate reassurance that tough action will be taken on those who fail to meet acceptable standards” (Environment Agency, 2005).  But this championing of the environment can conflict with the idea of sustainable development, and this has caused confusion (Bell and Gray, 2002).

9.2
Regulatory agencies; form and accountability

Regulation of the environment consists both of traditional “command and control” regulation and market mechanisms like emissions trading that are based on economic incentives.

The Environment Agency’s main functions are to manage and regulate the water environment, and control industrial pollution and wastes. It also makes available environmental information, promotes understanding, advises on policy development and implementation, and reports on the state of the environment.

The Environment Agency was intended to bring greater overall benefit to the environment as a whole by improving the coordination of regulation.  But for some environmental regimes, responsibilities are split between national and Local Authorities, with national regulators having responsibility for higher-risk activities (Hampton, 2005).  The Environment Agency and the Local Government Assocation have agreed to a number of ‘commitments’ to improve working relationships between Local Authorities and the agency (Environment Agency, Local Government Association, and Welsh Local Government Association, 2003).  Protocols have been specified, outlining how the agency and Local Authorities can cooperate to achieve 10 agreed joint environmental outcome targets.  There are also protocols for technical cooperation, but these are not binding.

The environmental legislation in each of the spheres where the Environment Agency’s predecessors operated remains largely distinct (Hampton, 2005).  The Department for the Environment, Food and Rural Affairs (DEFRA) has suggested that the Environment Agency’s inheritance of a variety of mechanisms for environmental protection licensing, which may not systematically recognize the different degrees of risk of the industrial activities they cover, constitutes a central barrier to more efficient regulation (DEFRA 2003).

A survey of CBI members (CBI, 1999) suggested that business supports a single environmental regulator, noting that:

· Lack of functional integration acted as a barrier to the Agency becoming a ‘first–stop-shop’

· there were many regional inconsistencies in Agency activities

· the Agency and the Scottish Environmental Protection Agency were perceived to take different approach to enforcement of regulations.

The Environment Agency has been the subject of some criticism in the past, for its lack of a coherent vision, low public profile, an inadequate management system, poor staff morale, insufficient explanation for its fees and charges, inconsistent decisions and delays in reaching decisions (Bell and Gray, 2002) though its progress in moving towards more proportionate and risk-based modes of regulation was praised in the recent Hampton review (Hampton 2005).  But though its performance has been imperfect, this is not simply due to poor management, external factors have played a part.  Several features of the Environment Agency’s current situation seem to increase its dependence on industry by reducing its resources or increasing its needs: limited funding; ring-fenced funding; low level of fines; cost-recovery charging rather than incentive charging; and a technically prescriptive (process-oriented) approach to regulation rather than a target-setting (outcome-oriented) approach.

	
	Environment Agency


	Local Authority Environmental Health Departments (EHDs)

	Legal form and framework
	The Environment Agency is a Non-Departmental Public Body.
	Local Authority structures vary and EHDs are responsible for a number of areas, not just the environment.


The government has significant power over the agency through its reporting to the Minister of State and its funding of a proportionof the agency’s budget.  The agency’s silence on some high profile issues may stem from not wanting to conflict with government policy making (Bell and Gray, 2002).

	
	Environmental Health Officers are responsible to local councillors, who set budgets and decide on priorities.
	

	Funding


	The agency’s budget, excluding flood defence, is about £470m, almost twice as much as HSC/E, the next largest national regulator.  Of a total budget of £870 million in 2004/05, £248.4 million is derived from charging schemes to businesses.
	Local Authority Environmental Health Departments have an annual budget of over £700m, but only 12% of Environmental Health Officer time was spent on pollution control and environmental issues in 2002/03

	Size and structure
	The agency is the largest national regulatory body, with 11,296 staff (FTE) in 2004, including 2,417 inspectors and 2,646 working on other aspects of regulation such as permitting and monitoring.  The Agency has 8 regions, and 26 area offices throughout England and Wales.
	There are over 400 Environmental Health office in Local Authorities in the UK.  There are approximately 3,900 professionally qualified Environmental Health Officers.


9.3
Regulated organisations

The Environment Agency is responsible for regulating every business on environmental issues, though its’ role in nature conservation and land management is limited (Jewell and Steele, 1996).  Some environmental protection responsibilities also rest with local authorities.  The majority of its inspection programme covers only those activities that are required in legislation to obtain permits, of which there are 267,000 current permits.

9.4
Regulatory regime and interventions

The Hampton review (Hampton, 2005) highlights some examples of good practice in the Environment Agency, such as its’ risk-based approach.  In 2002, the Agency was criticised by the NAO for over-inspection at waste sites. It introduced a risk assessment framework for inspections, the Environmental Protection - Operator Risk Assessment (EP OPRA), and inspections subsequently reduced by a third.  EP OPRA uses a mathematical approach to assessing the pollution risk posed by an activity, the certainty of which appears to be preferred by most businesses.

	Direction


	Advice and support is provided through best practice guidance available on the internet, targeted campaigns, and training events.  However, numerous surveys have found small businesses unaware of particular regulations – only 18% of businesses in an Environment Agency survey could name any environmental legislation that applied to them (Environment Agency, 2002).  40% of respondents said they wanted more guidance from regulators, although only 46% said that they would approach national environmental regulators themselves

	Detection


	Much environmental legislation is based on permits that allow certain activities to be carried out. The Environment Agency issues these permits and then inspects the permitted businesses to ensure they are meeting the conditions set for the operation. The bulk of the Agency’s inspections are therefore preventative rather than reactive, in contrast to HSC/HSE.

Fulfilling EU minimum criteria for environmental inspections, the agency’s inspection regime includes the following activities:

· site visits (planned and reactive, pre-arranged and unannounced);

· monitoring environmental quality standards;

· consideration of environmental audit reports and statements;

· consideration and verification of any self-monitoring by operators;

· assessing the activities and operations carried out at controlled installations;

· checking premises, including any relevant equipment and the adequacy of environmental management at the site;

· checking records kept by the operators of controlled installations.

The frequency and type of inspection activity (and consequent charges) are primarily based on consideration of environmental risk and operator performance, though full risk-based activity is constrained by the need to meet legislative or statutory requirements. Where an operator has a suitably robust management system, the Environment Agency is increasingly encouraging operators to self-monitor and self-report.

In 2002-03 agency staff carried out over 200,000 inspections and 100 in-depth audits. These included:

· 194,000 site visits to assess compliance with environmental permits and abstraction licences;

· 5,500 pollution prevention visits;

· 2,000 farm visits in Nitrate Vulnerable Zones.

	Enforcement


	Once a year the agency publishes a booklet entitled Spotlight on business – Environmental performance. This report highlights both good and bad performers. Records of fines, company OPRA scores, trends in chemicals and wastes released, and information from individual inspectors are all used.

Penalty regimes are set out in legislation, and vary from regulation to regulation.

In 2004, there were 283 prosecutions by the Environment Agency, with 272 cases resulting in conviction.  Regulatory penalties do not take the economic value of a breach into consideration and quite often a business will be better off financially if it pays a fine rather than complying with regulations.


9.5
The impact of regulation

There is a range of evidence available which demonstrates the Environment Agency and other environmental protection regulators do have a positive impact on the behaviours of regulated organisations, some of which is set out in the table below.    Overall, regulation is one of several pressures alongside social and normative motivations and competitive advantage which lead organisations to comply with environmental regulation and also to go well beyond statutory requirements in some cases.   This helps to explain why regulatory compliance is general good even though the enforcement mechanisms available to the Environment Agency are limited and the financial sanctions relatively weak.
	
	Evidence of impact

	Impact on processes
	There is general acceptance that OSHA’s and EPA’s chemical accident prevention programs have resulted in improved safety practices (Coglianese and Lazer, 2003).

Gray and Shadbegian (2005), studying USA paper mills, found that large plants, old plants, and pulp mills comply less frequently, as do plants with water pollution or OSHA violations. Enforcement activity increases compliance, but pulp mills are less sensitive to inspections, while plants owned by larger ﬁrms are less sensitive to inspections and more sensitive to “other” enforcement actions.

Gunningham et al (2005) found that “implicit general deterrence” (the overall effect of sustained inspection and enforcement activity) was far more important than either speciﬁc deterrence (previous legal sanctions against that company) or general deterrence (punishment of one firm discourages others).  Deterrence signals both reassure “good apples” that free-riders will be punished and remind them to make sure that they are responsible corporate citizens with no need to fear the social and economic costs that can be triggered by serious violations (Thornton et al, 2005). Deterrence in any form was of far greater concern to small and medium-sized enterprises than it was to large ones. 

Most reputation sensitive ﬁrms in the environmentally sensitive chemical industry chose to go substantially beyond compliance for reasons that related to risk management and to the perceived need to protect their “social license” to operate - the conditions demanded by social actors (E.g., local communities), which may be tougher than legal requirements (Gunningham et al, 2004).  There was evidence of ﬁrms carefully weighing the certainty and severity of sanctions.

Managers believe that if they do not protect their “social license”, then there will ultimately be increased regulation or greater economic costs.  Regulation “works” through a complex mixture of pressures, fear, and normative duty.  Social, economic and regulatory pressures interact, with social pressure an important point of leverage, which might be enhanced through comparative public information and community consultation rights regarding changes to operations.

Winter and May (2001) found that calculated, normative and social motivations for compliance all appear to play a role, but social and normative motivations are more influential than calculative motivations.  A “legalistic” enforcement style rather than “flexible enforcement” appears to increase compliance.  Kagan (2000) suggests that legalism, while more expensive and less effective if applied uniformly, may be appropriate for domestically oriented SME’s, or when significant changes in the attitudes of business or government elites are needed.

	Impact on outcomes
	The Environment Agency has had some notable successes in reducing pollution levels (Bell and Gray, 2002). For example, the Agency’s 1999–2000 Annual Report showed significant reductions in water pollution incidents, incidents associated with integrated pollution control (IPC) processes, and incidents involving radioactive substances.

An assessment of 20 of the US Environment Protection Agency’s programmes by the Office of Management and Budget rated none as “effective”, 2 as “moderately effective”, 5 as “adequate” and 13 as “results not demonstrated”.  The Acid Rain program is however widely accepted as successful and the trading mechanism it employs has been acknowledged as a cost-effective means of reducing emissions by independent reviews.

An empirical analysis of the effect of ISO 14001 (environmental management system) certification on USA firms’ environmental performance suggests that ISO 14001-certified facilities have better environmental performance - they reduced their pollution emissions faster compared to non-participants (Potoski and Prakash, 2005).  Even this programme with relatively weak sanctions (requiring only third party audits – an external auditor paid for by the company) can mitigate shirking in voluntary programmes – if there are no sanctions then there appears to be no improvement in environmental performance.

There is some evidence that pollution control regulations can affect levels of air quality (Ringquist, 1993).


9.6
Lessons from regulation

Many of the themes from the regulation of occupational health and safety (see chapter 8) are paralleled in regulation of the environment, because it involves the same sort of industrial settings.  Any differences in environmental regulation may be due (Aalders and Wilthagen, 1997) to two factors.  Firstly, the interests, objectives and structures of regulated groups may be less clearly defined, so legislation is more diffuse, and less often seen as “overregulation”.  Secondly, environmental damage is sometimes very difficult to assess, having transboundary consequences, and being affected more by geographical conditions.  Beamish (2002) has highlighted the difficulty of addressing problems that are lead to gradual rather than sudden disruption, particularly where regulation relies heavily on self-regulation, where there is fragmentation of regulatory agencies, or personnel turnover is high.

As in other sectors, the relative strengths of industry, trade unions and environmental lobbies, and of genuine public concern about the environment, affect the level of regulation set by decision makers (Goetze and Rowland, 1985; Lofstedt, 2003), producing differentials across sectors (Bernauer and Caduff, 2004).  Unions will demand environmental protection measures (Yandle, 1985), but public concerns and NGO campaigns tend to have a higher profile.  Increased public scepticism about science, together with high profile regulatory failures, institutional separation of risk assessment from policy making, and centralisation of EU policymaking has led to more risk averse regulatory strategies and to taking preventive action in advance of conclusive scientific opinion (Vogel, 2003).  Regulation in Sweden, for example, emphasises potential hazard rather than actual risk (Loftstedt, 2003). More recently, however, European regulation has begun to shift from the precautionary principle towards regulatory impact analysis (based on risk assessment), although as long as there is public distrust in regulatory authorities, strict forms of precautionary type legislation may still be seen as justified (Lofstedt, 2004).  Risk assessment has various shortcomings that limit its validity (Gimpel, 1997; Durodie, 2003) and regulation can easily become politicized (Hoberg, 1990).

Regulation can create markets for environmental goods and services, drive innovation and assist competitive advantage (Network of Heads of European Environment Protection Agencies, 2005).  The existence and anticipation of regulation, as well as the stringency and certainty of that regulation, are important drivers of innovation and competitive advantage (Taylor et al, 2005).  But other measures must accompany good regulation in order to convince markets of the merit of environmental technologies.  Voluntary agreements between governments and industry can prove to be useful policy tools to promote innovative environmental practices, particularly those based on a core regulatory framework accompanied by a series of specific voluntary measures and activities of common interest set up with a wide range of stakeholders.

As in OHS, bargaining has been central to enforcement, with inspectors putting the flesh on the regulatory skeleton to make it workable, against a legal and agency background (Fineman, 1998; Fineman and Sturdy, 1999; Lange 1999a).  Prosecution was valued primarily as a threat, alongside other symbols such as marked vans, regulatory guidebooks and legalistic correspondence (Lange, 1999b).  Bargaining minimizes enforcement costs while contributing to an adequate and relatively speedy solution, prevents potential “information overload” at higher administrative levels, and provides some opportunity for local environmental groups to be involved (Hucke, 1982).  But bargaining also produces inconsistencies: local typologies of firms may focus inspectors’ feelings and approaches as either sympathetic or “tough” (Fineman and Sturdy, 1999), and large firms with substantial resources at their disposal are favoured, both directly, and because of inspectors’ working assumptions about (lack of) compliance by smaller firms (Yeager, 1987).  Firms often successfully argue that proposed improvements are technically infeasible and too costly (Hucke, 1982) because enforcement agencies lack relevant information (Hawkins, 1984).  Compliance relies heavily on the firm’s internal control system, which may be weak (E.g., in the case of subcontracting), and timescales may depend on internal procedural arrangements (E.g., if policies need to change).

If bargaining is to serve regulation well, inspectors need expertise, and time to get to know businesses.  But by the late 1990s the Environment Agency had started to employ less experienced inspectors and there was less time available (Gouldson, 2004).  By 2002 there were signs that the Environment Agency was starting to apply legal sanctions more readily, although on a day-to-day basis inspectors were still more concerned with promoting compliance than punishing non-compliance.  Incentives for cooperation have reduced, and there is a tougher approach towards enforcement (Vogel, 2003).
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10.
Lessons for regulatory design

Regulation is an area of both growth and challenge.   The use of regulation in both private and public sectors in the UK has grown rapidly across the last twenty years – and especially over the last decade (Hood et al 1999).  Increasingly, the value of regulation is challenged, its benefits are questioned and its costs are scrutinised (Hampton 2005; BRC 2005).   Regulation is a contested domain, in which regulators usually claim to be driving improvement, regulated organisations complain about the burden of regulation, service users or consumers regard regulation with scepticism or know little about it, and policymakers both turn to regulation as a solution to complex political and policy problems and criticise regulation for a wide range of failings.

This report has reviewed the use of regulation in seven different sectors – involving both the regulation of public services and organisations and the regulation of private, for-profit companies and activities.  Each chapter has described the development, design, implementation and impact of regulation in a sector using a broadly common analytic framework, derived from our theoretical and conceptual review in chapter 2, and each chapter has concluded by drawing some lessons for regulation from sectoral experience and evidence.

This final chapter is intended to draw together the lessons from regulatory experience across these sectors for future regulatory design.   What have we learned – or should we learn – from the diverse, complex and sometimes contradictory experiences of regulation?  To what extent can our understanding of what makes for effective regulation be transferred from one sector to another?  Are there some generic and broadly applicable principles of good regulatory design?

10.1
Policy purposes and objectives of regulation

In broad terms, our review suggests that regulation has both explicit and implicit purposes.   The explicit purposes cited by regulatory agencies in their annual reports, plans and other documents and sometimes placed in statute generally concern improving performance, creating accountability, providing information, and in general terms acting as a lever for government to secure policy implementation.   The implicit purposes, which seem just as important in some cases, include giving government leverage over organisations which it does not directly own or control; distancing or buffering government from regulated organisations and vice versa; and providing a convenient and simple political response to often complex and insoluble problems.   Understanding the politics of regulation, and its symbolic and functional purposes, and not taking the explicit purposes of regulation at face value, are all important to any regulatory analysis.
Although economic views of regulation and its purpose have tended to predominate in the past, our review suggests that regulation is rarely simply a response to market failure, and that market based theories concerning the working of regulation overstate the effects of rational self-interest and underestimate the importance of non-economic behaviours and incentives for both individuals and organisations.  We find more convincing those accounts of regulation which emphasise the negotiated nature of the relationship between regulatory agency and regulated organisations, and the interaction between regulation and other external pressures and factors influencing organisations’ behaviours.   We have not found the problems of regulatory capture or regulatory failure, as portrayed by public choice theorists (Posner 1974), to be significantly evident in any of the sectors we have reviewed, though the concepts remain highly pertinent to regulatory design.
In some sectors we have reviewed, regulators have responsibility for social regulation (issues such as quality of service, for example) while in others they also have responsibility for economic regulation (price setting or control, managing market entry and exit, and so on).   In our review we have not seen these two roles as conflicting or even essentially different – they both fit well into our model of regulatory regimes, and it seems natural that a regulator should be concerned not just with the quality of service but also with the use of resources.  The only reason we can discern for dividing the regulatory territory (so that one regulator deals with issues like price or rate setting, while another tackles performance and quality) is the complexity of both tasks, and the risk that one or other would come to predominate.  Against that, however, must be set the advantages of the regulator having recourse to a wide range of interventions, including being able to use economic regulatory interventions to serve social regulatory purposes (for example, providing better remuneration/rates for organisations which meet the highest quality standards).

In some of the areas we reviewed, such as social housing, environmental protection and criminal justice, the arrangements for regulation have been in place for years or even decades, and regulatory arrangements have become relatively stable, with established relationships between regulated organisations and the regulatory agency.  In others, such as health and social care, there have been a succession of relatively rapid policy changes which have resulted in the reorganisation of regulation.    While longer term stability is not an end in itself, it does seem to permit the creation of a mature and tested regulatory regime, and strong longitudinal knowledge of and relationships with regulated organisations.   The repeated reorganisation of regulatory agency structures and systems is likely to reduce regulatory agency performance and effectiveness.
10.2
Regulatory agencies; form and accountability

We have seen that the size and scale of regulatory agencies varies considerably and not simply in direct proportion to the scale and number of regulated organisations or activities (as table 10.1 demonstrates).   In broad terms, it is plausible that small scale regulatory agencies may find it more difficult to resource themselves adequately and develop sufficient regulatory expertise and capacity, but there is no evidence necessarily that the much larger regulators in the table are either more efficient or effective, certainly beyond a certain scale.  Indeed, it could be argued that the larger regulatory agencies, like OFSTED, often resort to subdividing their activities into separate regulatory divisions dealing with different sectors or activities to deal with the complexity that comes with size.  

Table 10.1.  Size and scale of regulatory agencies.
	Regulatory agency
	Annual budget
	No of staff
	No of regulated organisations

	Environment Agency
	£470m
	11,296
	n/a

	Health and Safety Commission and Executive
	£284m
	4,000
	n/a

	Commission for Social Care Inspection
	£159 m
	2,500
	150 local authorities; 26,000 providers

	OFSTED
	£73 m
	n/a
	23,000 schools

	Healthcare Commission
	£63 m
	600
	582 NHS and 1,426 independent providers

	Housing Corporation
	£41.6m
	500
	1,984 RSLs

	HM Inspectorate of Constabulary
	£8.2m
	130
	43 police services; 300 BCUs; some national agencies

	HM Inspectorate of Probation
	£3.2m
	49
	42 criminal justice boards and probation boards; 150 youth offending teams

	HM Inspectorate of Prisons
	£2.6m
	40
	139 prisons and some other establishments


One of the arguments for combining or merging regulatory agencies has been that they overlap or duplicate each others regulatory activities – and indeed, we found examples of that in social housing regulation (where the Housing Corporation and Audit Commission play a role) and in healthcare (where the Healthcare Commission has a concordat on collaboration with around 20 regulatory agencies).  Regulatory fragmentation is clearly a problem in some sectors – especially when it means that regulated organisations have to interact separately with several regulatory agencies over the same or similar domains, but memoranda of understanding, concordats and joint review arrangements can all mitigate the effects of regulatory fragmentation.  In the current reorganisation of regulation, some changes bring agencies together where there is little current overlap or duplication.
Most of the regulatory agencies listed in table 10.1 are quasi-autonomous agencies – non departmental public bodies of one kind or another – with a relatively strong link to government, and with their resources and powers predominantly determined or exercised through government.  This is not necessarily problematic – particularly where the regulated organisations are private for-profit or not-for-profit entities which have no connection to government themselves.  However, it seems less straightforward when the regulated sector is made up of public organisations which are to some extent directly managed or influenced by government – such as schools, prisons, local authorities, and so on.  On the whole, such regulators of public services seem to have less independence or autonomy from government. In these cases, there was some evidence of a conflict of interest for government between its role in service provision and its responsibility for regulation.

There is clearly no one “right way” to organise a regulatory agency to secure its effective governance, but experience across several sectors suggests that governance arrangements should be designed to embed a balanced or stakeholder model of governance in which no single group or interest (including government, or an individual such as a chief inspector) is able to predominate.   It also seems that the regulatory form or structure should balance autonomy and accountability, and should recognise that some “regulatory space” is needed to allow regulators to function effectively.      In broad terms, regulators are more likely to be able to exercise such autonomy if they are independent statutory bodies, exercise their own regulatory powers directly, and have some financial independence from government by raising income through regulatory fees.

10.3
Regulated organisations

The scope of regulation and the number, size and nature of regulated organisations fundamentally shape the regulatory relationship and the regulatory regime, and constrain or limit what the regulatory agency is able to do.   In broad terms, our review suggests that the task of regulation is simpler when dealing with a limited scope of regulation, across smaller numbers of relatively homogeneous regulated organisations which are well-disposed towards the purposes or objectives of regulation.  It becomes more complex and challenging as each of these characteristics is reversed.   So the formality and structured nature of the regulatory regime adopted by, for example, OFSTED or CSCI in part reflect the scale of their regulatory task – in contrast, HM Inspectorate of Prisons or HM Inspectorate of Constabulary are able to have much more detailed, informal and intensive interactions with the organisations they regulate because there are relatively few of them.  

While the regulatory agency cannot generally choose the number or nature of the organisations it regulates (though it may use regulation to promote or encourage consolidation), it can organise the regulatory process to improve the regulatory relationship in various ways, such as to make it a positive, longitudinal association in which real knowledge and understanding is built up on both sides.   Good, positive regulatory relationships do not necessarily signify regulatory capture, and poor, hostile or adversarial relationships are almost always dysfunctional.   Moreover, it seems that the risk of large-scale regulatory programmes is that they become too formalised and structured, and that necessary opportunities for regulatory tailoring and discretion on behalf of the regulatory staff are reduced or eliminated in the interests of consistency or efficiency.  
Finally, our review suggests that the regulatory agency’s expectations of regulated organisations can be, to some extent at least, self-fulfilling.  In other words, if the regulator treats organisations as “amoral calculators” and instigates a deterrence-focused, punitive regulatory regime, then regulated organisations may be more likely to exhibit those behaviours.   The converse may also be the case – setting high expectations of regulated organisations and exhibiting trust in them may elicit greater effort and trustworthiness.  

10.4
Regulatory regime and interventions

Perhaps the most significant advances, identified in our review, are being made in the design of regulatory regimes.   In almost every sector, regulatory agencies have begun to adopt more proportionate, risk-based, targeted and discriminating approaches to regulation which support a contingent or responsive regulatory approach.  Uniform approaches in which prescriptive, universal inspections are deployed across all organisations regardless of their performance are becoming less common than they were in the past.
Our review suggests that too much regulatory effort has been invested in the past in inspection, which is, after all, just one of a number of regulatory tools for detecting or measuring organisational performance spelt out in section 2.   In several sectors, regulators are now redesigning their regulatory regimes to make more balanced use of a wider range of interventions for direction, detection and enforcement.

Direction is still mainly achieved through the setting of standards or the publishing of thematic reports, and was a function of virtually all regulatory agencies covered in this review.  But the way that regulators approach the framing of their directions is changing.  Some regulators are moving away from setting large numbers of detailed standards concerned with the structure and process of care, towards “principle” based regulation, in which broader objectives or principles are set out, but the application of those principles to actual practice is left to the organisation.    Measuring compliance with this kind of regulatory code is clearly more difficult, and requires the use of professional judgement and expertise on the part of both the regulatory agency staff and the regulated organisation.  However, there is some evidence it may make for a more meaningful and valid regulatory dialogue and assessment.
Detection or measurement can now make use of a much wider range of existing data sources, and is much less reliant on inspections or visits.   Some regulators are making greater use of self-assessment as a precursor to or substitute for such visits, and using such self-assessments along with other available performance data to focus any inspection or visit.  When they do take place, inspections tend to be shorter, and staffed by a smaller inspection team.  Some regulators are increasingly making use of both announced and unannounced inspections, though the rationale for doing so is often not well articulated.  

Our review suggests that the existence of credible and meaningful enforcement powers is crucial to the process of regulation, even though regulators should use such powers relatively rarely.   When organisations know the inevitability of escalation up a hierarchy of increasingly severe sanctions, they are more likely to respond to initial efforts at enforcement.  However, enforcement is expensive and time-consuming and so most regulatory requirements have to be negotiated and sometimes compromised to secure compliance.    Some regulators exercise their enforcement powers directly, but a number of those reviewed are constrained by having to act through another party to achieve enforcement, or by having only a limited range of enforcement options.

Finally, while regulators in many sectors are adopting more flexible, risk-based regulatory regimes, with a more balanced use of direction, detection and enforcement interventions, one other common trend can be observed.  The “cycle time” for regulatory intervention is reducing, so that regulated organisations can generally expect some form of oversight and interaction more frequently, and when problems of regulatory compliance are identified, the timescale for their resolution is generally shorter.

10.5
The impact of regulation

Measuring the impact of regulation on organisational performance is complex, and most regulators have only limited evidence at best for the effectiveness of their regulatory regimes or for their impact on performance.  In general, more evidence was available in sectors where regulation has been contested or challenged, usually by regulated organisations, but even in these sectors it was often difficult to demonstrate any link between regulatory interventions and service outcomes, let alone to attribute any observed association to a causal connection with regulation.  In sectors where regulation has been somewhat taken for granted as part of the organisational landscape, there is often little available evidence of impact beyond the experiential understanding and observations of regulatory agencies and other stakeholders.   Perhaps the key finding in this regard is that regulatory impact assessment or analysis should not simply be a prospective hurdle which new regulations have to clear, but should become an ongoing part of the work of any regulatory agency.  To some extent at least, regulatory regimes can be designed to gather data which supports the ongoing and formative evaluation of their impact.
In most sectors there was some evidence that regulation had a positive impact on aspects of organisational behaviour and performance, and a pragmatic assessment of the effects of the regulatory arrangements could be made, though such assessments might not always command consensus support.    In general terms, a lay observer might conclude that “regulation works”, but it would be more difficult to assert that it was cost-effective or to identify and understand the mechanisms by which regulation impacted on organisational behaviour and performance.

It is important to consider impacts in the broadest sense (not just focusing on outcomes, but on changes in system processes and on structures too) and to recognise that there are important actual or potential impacts from each part of the regulatory regime – direction, detection and enforcement.  In those evaluations which we found, on the whole too much attention has been given to the direct impacts of regulatory inspections and the associated reports and recommendations, and much less work had been done to explore the impact of the wider regulatory regime.  This neglects, for example, the substantial impacts likely to result from the issuing of regulatory directions or standards through self-compliance.   It should also  be recognised that some legitimate purposes of regulation do not directly seek to produce changes in performance.   Providing information and making organisations accountable are valued aims in themselves, though they should also lead to or support improvement eventually.
In chapter 2, we listed a number of commonly identified types or categories of regulatory failure (table 2.10), but our review of regulation in seven sectors does not suggest that these problems are necessarily very common.  While we have seen some evidence of measurement ambiguity and goal displacement, in none of the sectors could one argue that regulation is “failing” and some oft-asserted problems such as regulatory collusion or capture were not observed in practice.  In other words, the common presumption that regulatory problems are commonplace is challenged by the empirical evidence from sectors in our review.   More encouragingly, where such problems had occurred, there was some evidence of the regulatory arrangements responding and being revised to tackle them.
10.6 Conclusions: designing regulation
This review suggests that there is much to be learned from the experience of regulation across a range of sectors.  For the future, there would be substantial value for regulatory agencies in doing more to share ideas and innovations in regulation across the regulatory community, and to analyse and compare regulatory performance more explicitly in terms which allow them to demonstrate more clearly to their stakeholders the impact – in broad terms – of regulation.  Table 10.2 below sets out a selection of the key lessons to be learned from each sector review
Table 10.2.  Some key lessons from the sector-based reviews of regulation

	Sector


	Some key lessons

	Healthcare


	· Rapid, repeated reorganisation of the regulatory structures and systems is likely to hamper regulation and have short and medium term costs.
· The highly heterogeneous nature of healthcare providers makes designing a single regulatory regime difficult

· When both public and private organisations are involved in service provision, the regulatory regimes used should at least be consistent and broadly similar.


	Social care


	· Again, rapidly changing regulatory arrangements have made it harder to understand and measure how regulation is working
· Involving service users directly or indirectly in regulation improves oversight and means regulatory decisions reflect user perspectives

· Regulators have to consider the effects on the market and on the supply of services of their regulatory decisions.

	Education


	· A forceful, confrontational regulatory approach may help drive rapid change, but is hard to sustain in the longer term.
· Responsive models of regulation with frequent, light touch monitoring and a system for targeted escalation and intervention are likely to be more effective

· Dealing with persistent poor performance and failure in regulated organisations is very time-consuming and resource intensive.

	Criminal justice


	· Regulating government provided services is difficult for a regulatory agency which is part of government itself.
· When the regulatory agency is headed by a single individual, that person has considerable opportunity to shape the regulatory regime.

· The potential benefits of a single, large regulatory agency rather than several separate ones has not been recognised by some key stakeholders

	Housing


	· The use of a more flexible regulatory code in place of explicit and measurable standards, linked to a process of self-assessment and enforcement, may be more effective.

· Combining the roles of economic and social regulation is perfectly possible, and has some advantages for social regulation because of the access to economic incentives.

· The division of regulatory functions across more than one regulator creates some dissonance and scope for confusion

	Health and safety, occupational health
	· Enforced self-regulation has many advantages, but works best with large, well-informed entities.

· Smaller regulated organisations tend to be reactive in their response to regulation, but compliant because of their perceptions of the power of the regulatory agency

	Environmental protection/ environmental health
	· Merging separate regulatory agencies into a single agency without also unifying their legislative or statutory remit and powers is likely to result in continuing separate regulatory processes within the new agency

· Regulatory agencies commonly and appropriately make use of bargaining, negotiation and selective enforcement to secure regulatory objectives


The design of regulatory arrangements and regimes is certainly becoming more sophisticated, and the underlying “programme theories” which lead regulators’ and other stakeholders’ design decisions are starting to be more clearly articulated.    In the future, systems for regulation are more likely to be well designed to maximise their intended consequences and to minimise or avoid some of the problems and regulatory difficulties which have been identified.








